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RECOMMENDATION

(a) Conduct an Administrative Hearing on and consider an Appeal of the Planning Commission’s
certification of the Final Environmental Impact Report (FEIR) for the proposed project, Moe's
Stop Gas and Service Station, File No. PP11-049, a Conditional Use Permit to allow the
demolition of an existing single-family detached residence, the expansion of an existing gas and
service station, and other modifications, for property located at the southeast corner of McKee
Road and N. 33rd Street. In addition, consider adoption of a resolution to uphold the Planning
Commission’s certification of the FEIR and certify that:

(1) The City Council has read and considered the Final EIR;

(2) The Final EIR has been completed in compliance with the California Environmental
Quality Act (CEQA);

(3) The Final EIR reflects the independent judgment and analysis of the City of San José; and

(4) The Director of Planning, Building and Code Enforcement shall transmit copies of the Final
EIR to any other decision-making body of the City of San José for the project.

(b) Conduct an Administrative Hearing and consider an Appeal of the Planning Commission’s
decision to approve a Conditional Use Permit for the Moe's Stop Gas and Service Station
project, File No. CP11-049, and consider adoption of a resolution approving this Conditional
Use Permit. '
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OUTCOME

Rejection of the appeal and certification of the Final Environmental Impact Report (EIR) will allow
the City Council to consider the adoption of the Conditional Use Permit for the Moe’s Stop Gas and
Service Station project, for which the Final EIR was prepared.

Upholding the approval of the Conditional Use Permit would allow the applicant to expand his gas

station.

BACKGROUND

On July 11, 2011, Amir Shirazi, the owner of Moe’s Stop, applied for a Conditional Use Permit to
allow the demolition of an existing single-family detached residence and the expansion of an
existing gas and service station, located at the southeast corner of McKee Road and N. 33rd Street.
Three additional gas pumps and a canopy for the new pumping facility would also be constructed.
The driveway into the station on 33rd Street would be relocated to allow a new exit and entry. The
application included fees for the preparation and distribution of an EIR for the project (SCH
#2011062068). The EIR is available on the Planning Division website at:

< www.sanjoseca.gov/planning/eir/eir.asp> .

The applicant had previously filed a Conditional Use Permit application in 2009, File No. CP09-015,
and an Initial Study/Negative Declaration (ND) was prepared for the project by the City of San José.
That application was approved by the City Council on appeal on June 15, 2011. Thereafter, a
neighboring business sued the City alleging that an EIR was required, rather than an ND, because the
project may have a significant impact on traffic at the intersection of 33" Street and McKee and on
the soils due to a historic gasoline leak from an underground tank there. The case was heard by the
California Superior Court for Santa Clara County on March 11, 2011 (case no. 1-10-CV-176412).
On March 29, 2011, the court issued a Writ of Mandate requiring the City to prepare an -
Environmental Impact Report (EIR) for the project to evaluate traffic impacts. The court did not find
the ND’s hazardous materials analysis inadequate under CEQA. The previous file for the subject
project, CP09-015, was deemed voided, since the permit did not have adequate CEQA clearance
once the court invalidated the ND prepared for the project. A new application, CP11-049, was
initiated for the gas station proposal.

Acting as lead agency, the City prepared a Draft EIR for this project in accordance with CEQA. San
José Municipal Code Chapter 21.07 designates the Planning Commission as the initial decision-
making body for the conditional use permit for this project, as well as for the certification of
environmental impact reports. The Planning Commission must hold a noticed public hearing prior
to certifying a final environmental impact report.

On November 2, 2011, the Planning Commission conducted a public hearing on the Draft EIR and
the related Conditional Use Permit in accordance with the Municipal Code. The Draft EIR, taken
together with the First Amendment (containing responses to comments received on the Draft EIR
during the document’s public review period) constitutes the Final EIR for this project. The Planning
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Commission listened to public testimony and then discussed the items. The Planning Commission
found and certified that (1) the Final EIR has been completed in compliance with CEQA; (2) the
final EIR was presented to the decision-making body of the lead agency and the decision-making
body reviewed and considered the information contained in the Final EIR prior to approving the
project; and (3) the Final EIR reflects the independent judgment and analysis of the lead agency (4-
0-2-1, Kamkar and Abelite absent; and Platten abstaining). The Planning Commission then
approved the Conditional Use Permit for the proposed expansion of Moe’s Stop Gas and Service
Station in a separate motion (5-0-2, Abelite and Kamkar absent).

On November 4, 2011, James Dombroski, on behalf of Andy’s BP, a neighboring business, filed a
timely appeal of the Planning Commission’s certification action. The appeal is available on the
Planning Division website at: <www.sanjoseca.gov/planning/eir/eir.asp>, and is incorporated herein
by this reference. When an environmental impact report is certified by a non-elected decision-
making body of the local lead agency, that certification may be appealed to the local lead agency’s
elected decision-making body, which process has been codified in Title 21 of the San José Municipal
Code. The Council’s review of the Final EIR on appeal is a de novo review.

Upon conclusion of the certification appeal hearing, the Council may find and certify that the Final
EIR has been completed in compliance with the requirements of CEQA. If the Council makes such
a finding and certification, it shall uphold the Commission’s certification of the Final EIR. If the
Council finds that the Final EIR has not been completed in compliance with CEQA, the Council
must require the Final EIR to be revised and the City may not take any action on the project until the
project has an EIR that the Planning Commission, or Council on appeal, finds to be adequate under
CEQA. Council decisions on the adequacy of an environmental impact report are final.

ANALYSIS

A timely appeal of the Planning Commission’s certification of the Final EIR was filed by attorney
James Dombroski representing Andy’s BP, a neighboring business. The appeal references letters
submitted to the City of San José on October 17,2011 and November 1, 2011. Responses to the
October 17, 2011 letter were incorporated into the First Amendment to the EIR. Responses to the
November 1, 2011 letter were presented verbally to the Planning Commission at their November 2,
2011 hearing, and are presented here in writing. For Council’s convenience, a copy of the
November 1, 2011, letter is attached to this report. For the purposes of this memorandum, and to
keep repetitive information to a minimum, this report responds to the November 1, 2011 submittal,
since responses to the October 17, 2011 letter can be reviewed as a part of the First Amendment to
the EIR. The appeal argues that the Final EIR is inadequate based on the following points, with
responses following each point:

* The court’s Writ of Mandate did not limit the EIR to traffic impact.
This contention by the appellant is incorrect. Public Resources Code Division 13, Section

21005(c), states, “It is further the intent of the Legislature that any court, which finds, or, in the
process of reviewing a previous court finding, finds, that a public agency has taken an action
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without compliance with this division, shall specifically address each of the alleged grounds for
noncompliance.” [Emphasis added.] : ‘

The Court’s Order, which is attached, specifically indicates that a fair argument was raised
regarding potential traffic impacts, and that the remedy is to prepare an environmental impact
report. The Order does not indicate that fair arguments were raised related to other potential
environmental effects. Nevertheless, all environmental topic areas called out in the CEQA
Guidelines were, in fact, analyzed in the Final EIR through the preparation of an Initial Study.
The Initial Study is included in the Final EIR as Appendix A to the Draft EIR.

* The issue of hazardous materials was raised in the Verified Petition for Writ of
Mandate.

Potential impacts from hazardous materials were analyzed in the Initial Study of the Final EIR
and in Response A1 of the First Amendment to the EIR.

*» The City’s response to evidence of contamination must be rejected because the reports
.offered by the City are not made under the penalty of perjury.

The requirement for a penalty of perjury declaration is a requirement for submitting groundwater
monitoring reports to the Santa Clara County Department of Environmental Health, and is not
related to CEQA. Nevertheless, groundwater monitoring reports are included in Attachment 1 of
the First Amendment to the Draft EIR, which is a part of the Final EIR, and those reports include
penalty of perjury declarations, labeled Attachment E, Client Authorization Letter.

* The Traffic Impact Analysis (TIA) recommendation for an on-site circulation plan is
- hazardous and will cause an increase in street congestion.

The original approval for a gas station on the site included three driveways. The driveway
closest to the intersection along McKee previously allowed only right turns in and out of the site.
The fact that vehicles entering the site would brake soon after crossing the intersection created a
potential hazard. The current proposal would eliminate this inbound driveway that is too close to
the intersection. A second full-access driveway along 33" Strect caused drivers to potentially
back up into the intersection as they turn right onto 33" from McKee. The full access driveway
would be moved south, providing ample gueulng and storage that does not conflict with the
intersection operations at McKee and 33" Street. By directing traffic away from the intersection,
currently existing conflicts would be minimized, therefore improving operations and the
congestion surrounding the project driveways.

* The EIR should be rejected because Mr. Shirazi has V1olated the Court’s Order and the
City’s Stop Work Order.

This issue was raised and responded to in the First Amendment to the EIR, which is a part of the
Final EIR, under the response to A4. Simply-put, compliance with State and local laws is not a
CEQA-related issue in this instance requiring analysis in the EIR.
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It is staff’s opinion that the November 1, 2011, letter does not raise any new issues that were not
already analyzed as a part of the Final EIR, or that would require additional analysis, or that any of
the issues raised change the impacts analysis contained in the Final EIR that was prepared and
completed.

There were no significant environmental impacts identified in the Final EIR, and therefore no
mitigation measures are required.

Appeal of the Conditional Use Permit

The Appellant’s appeal of the Conditional Use Permit raises the exact same issues regarding the
Final EIR that were raised in the October 17, 2011 and November 1, 2011, letters, and therefore are
addressed as set forth above and in the First Amendment to the EIR. It is staff’s opinion for the
reasons described in this memorandum that the Final EIR complies with the provisions of CEQA,
discloses the potential environmental impacts of the project, and can be used as a part of upholding
the Planning Commission’s approval of the Conditional Use Permit.

Should the Council decide to uphold the Final EIR’s certification, attached is the staff analysis on

the proposed expansion of Moe’s Stop Gas and Service Station for the Council’s consideration of the
Conditional Use Permit.

CONCLUSION

The Moe’s Stop Gas and Service Station Final EIR meets the requirements of CEQA by disclosing
the environmental effects of the project and describing reasonable alternatives to the project.
Because the analysis indicates that there would be no significant environmental effects from the
project, there is no need to propose mitigations to mitigate any significant environmental effects. In
a similar way, because there are no significant unavoidable environmental impacts, there is no need
for a statement of overriding considerations with regard to the project.

s/
JOSEPH HORWEDEL, DIRECTOR
Planning, Building and Code Enforcement

For questions, please contact John Davidson at 408/535-7895.

- Attachments:

e Petition for Writ of Mandate (CEQA)

e Letter from James Dombroski dated November 1, 2011

e Reports to the Planning Commission regarding CP11-049
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SUBJECT: CP11-049, DISTRIBUTION OT THE FIRST AMENDMENT TO THE MOE’S
STOP GAS & SERVICE STATION ENVIRONMENTAL IMPACT REPORT (EIR)

REASON FOR SUPPLEMENTAL

This memo is fo distribute the First Amendment to the Moe’s Stop Gas and Service Station EIR to
the Planniig Comiission. The comment period for thie Draft EIR (State Clearinghotise
#2011062068) ended on October 17,2011, and the First Amendment, which-consists of comments
received from the public and the City’s responses, was prepared afier the close of the comment
period. Taken together, the Draft EIR and the First Amendment represent the Final EIR.

BACKGROUND

The applicant, Amir Shirazi, has submitted an application for a Conditional Use Pel mit to
expand his gas station, located at the southeast corner of McKee Road and N, 33" Street, The
project consists of the demolition of an existing single-family detached residence and the
expansion of an existing gas and service station. Three additional gas pumps and a eanopy for
the new pumping facility will be construcied. The driveway into the station on 33rd Street will
be relocated to allow a new exitand entry,

The City originally prepared an Initial Study/Negative Declaration for the project in 2009, A
neighboring business sued the City on the grounds that the Negative Declaration did not
adequately address traffic. The case went to the California Superior Court for Santa Clara
County on March 11,2011 (case no. 1-10-CV-0176412). ‘The court issued a Writ of Mandate
requiting the City to prepare an EIR for the project, specifically to address traffic impacts.
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ANALYSIS

During the comment period, the City received one comment letter from Mr. James Dombroski, the
attorney for a neighboring business. Il the comment letier Mr. Dombroski contends that:

1. The EIR does not analyze leaking underground storage tanks at the subject site;
2. The EIR relies on inaccurate data for the traffic analysis; and
3. The EIR does not address the applicant’s failure to comply with state and local laws.

The First Amendment inclides responses to these comments.. Specifically:

l. The EIR includes an analysis of hazardous materials impacts, including releases from fuel
tanks on the site, and concluded, based on substantial evidence, that the impacts would be
Iess than significant. The analysis is contained within the Initial Study, Appendix A of the
Draft EIR, Groundwater monitoring reports are also included as Attachment 1 of the First
amendment. '

2. The EIR bases trip generation rates on surveys collected from the adjacent gas station, which

~ is appropriate given the similarities in location, amenities, and price (a one cent difference at

the time of the counts) between the two uses. Based.on these similarities, the traffic surveys
represent typical conditions based on current data.

In-addition, the number of pass-by irips was determined using standard traffic engineeting
‘methodology based on the Institute of Transportation Engineers Trip Generation Manual,

3, Failure to comply with state and local laws is not an issue requiring CEQA analysis as part of
an EIR,

The comments raised do not identify any new significant environinental impacts, not do they change
the significance determinations made in the Draft EIR.

RECOMMENDATION

The Director of Planning, Building and Code Enforcement recominends the Planning Commission
adopt a resolution to certify that:

1. The Planning Commission has read and considered the Final EIR;
2. The Final BIR has been completed in compliance with CEQA; and
3. The Final EIR reflects the independent judgement and analysis of the City of San Jose.

(“" Jan k- éxffm;//‘//b

‘ :DEL, DIRECTOR
lanning, Building and Code Enforcement
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RECOMMENDATION

Planning staff recommends approval of the proposed Conditional Use Permit for the following reasons:

[, The project conforms to the General Plan Land Use/Transportation Diagram’s designation of
General Comunercial, as a gas station is in conformanice with this designation,

2. The proposed project is compatible with the surrounding land uses; would not be detrimental fo
public health, safety or welfare; is on a site of adequate size and shape to accommodate the required
development; and is adequately served by transportation and other infrastructure.

3. The proposed project conforms to the requirements of CEQA.

BACKGROUND

On July 11,2011, the applicant, Victor Yatco for Moe’s Stop, requested a Conditional Use Peimit to
atlow the demolition of an existing single-family detached residence and the expansion of an existing gas
and service station on a 0.51 gross-acre site. The Zoning Ordinance requires a Conditional Use Permit for
the gas station expansion in the CP-Commercial Pedestrian Zoning District. This permit also functions as
a Site Development Permit to address new construction,

The applicant had previously filed a Conditional Use Permit application in 2009, File No. CP09-015, and
an Initial Study/Negative Declaration (ND) was prepared for the project by the City of San Jose. That
application was approved by the City Council on appeal on June 15, 2011. A neighboring business sued
the City alleging that an EIR was lequned rather than an ND, because the project may have a significant
" impact on traffic at the interseetion of 33" Street and McKee and on the soils due to a historical gasoline
leak from an underground tank there. The case was heard by the California Superior Court for Santa
Clara County on March 11,2011 (ease no. 1-10-CV-176412)., On March 29, 2011, the court issued a Writ
of Mandate requiring the City to prepare an Environmental Impact Report (EIR) for the project to
evaluate traffic impacts, The court did not find the ND’s hazardous materials amlysns inadequate under
CEQA. The previous file for the subject project, CP09-015, was deemed voided, since the permit did not
have adequate CEQA clearance once the court invalidated lhe ND prepared for the project. The applicant
subsequently filed the subject Conditional Use Permit application, File No. CP11-049, and an EIR for the
project was prepared.in accordance with the requitements of the Writ,

The existing gas station includesa 1,408 square-foot building used for auto servicing and a small store
with a cashier. There are three existing gas dispensers on the site, with the two front dispensers along
McKee Road being located under a 900-square~foot canopy. The gas station is accessed from two
dl‘lveways on McKee Road (o the north and two driveways on North 33" Street to the west. The subjeet
site is surrounded by commercial uses to the north, east, and west and by single-family residential uses
to the 'south,

Projeci Description

The project includes the following components:
a.  Demolition of the existing single-Family residence at 280 North 339 Streef.

b,  The addition of three new fueling dispensers along the west side of the site with a new 1,800
square foot canopy above,

¢.  Closure of one driveway along North 33" Street.

d.  Relocation of the other driveway on North 33" Street further to the south,
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e.  Reconfiguration of the driveway access on McKee Road closest to the intersection to be a one way
exit only.

. Provision for associated site improvements (landscaplng, parking, etc.).

The facility currently has a license fiom the State Department of Alcoliolic Beverage Control (ABC) for the
off-sale of beer and wine. No Conditional Usc Permit exists for the use because the license has existed for
the:site prior to the requirement for a Conditional Use Permit for the off-sale of alcohol and is legal non-
conforming as to the CUP requirement for the off-sale of alcolial. The proposed project will have no effect
on the ongoing legal non-conforming status of the off-sale of alcohol uise,

Community Engagement

A community meeting was held for the project with the previous submittal for the proposed use on July 28,
2009 in-eonjunction with the Five Wounds/Brookwood Terrace NAC, Approximately sixteen people
altended the meeting, consisting of hearby residents. The residents expressed concerns over traffic in the
area, as'well as pedestrian safety with the close proximity to Route 101, However, the meeting attendees
largely seemed to support the project as it seemed it would provide some improvements to the traffic
circulation and pedestrian safety by limiting the driveway cuts and improving sidewalks and crosswalks.

ANALYSIS

The primary issues analyzed for this project include the following: 1) compliance with the requirement of
the California Environmental Quality Act (CEQA), 2) conforinance with the San Jose 2020 General Plan,
3) conformance with the applicable development standards in the Zoning Ordinance,; 4) consistency with.
the Commercial Design Guidelines, and S)consistency with the goals of sustainable development. These
issues are tlic saine as those identified under the previous proposal considered uider File No., CP09-015.
This project is identical to the previous proposal in terms of uses, site design, and architecture.

Environmental Review

As discussed above in the Background section of this staff report, the California Superior Court for Santa
Clara County on Maich 29, 2011 (case no. l—IO-CV-I76412) issued a Writ of Mandate requiring the City
to prepare an EIR for the subject project to evaluate traffic impacts. The EIR for this project was prepared
in accordance with the requirements of the Writ.

A Notice of Preparation of the EIR was circulated to the public and public agencies from June 28, 2011 to
July 28, 201 1., This Draft EIR was circulated for agency and public review during a 45-day public review
period prior to certification of the document by the lead agency. The circulation period for the Draft EIR
was from September 1, 2011 through October 17,201 1.

The Draft B(R is a Focused EIR, meaning that an Initial Study was first prepared to nariow the focus of
review to those topic areas where there is a possibility of a significant environmental impact, The Initial
Study is included as Appendix A of the Draft EIR. The only topic area identified where there could be a
significant environmental impact was transportation, due to the issuance of the Writ, which is discussed in
the Environmental Setting, Impacts, and Mitigation sections of the EIR.
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Comments received on the Draft EIR will bo provided to the Planning Commission under separate cover
as part of the First Amendment to the Draft EIR. The Final EIR for the project consists of the Draft EIR
together with responses to comments received contained in the First Amendiment;

The decision-making body must certify that it has reviewed and eonsidered the information in the Final
EIR and that the EIR has been completed in conformity with the requirentents of CEQA, Although the
Final EIR does not control the lead agency's ultimate decision on the project, the City must consider the
information in the Final EIR and respond to each significant effect identified in the Final EIR. If
significant adverse environmental effects are identified in the Final EIR, approval of the project must be
accompanied by written findings.

In this case, the EIR identified no significant environmental impacts of the project, and no new significant
envirommental issues or impacts were raised in the preparation of the First Amendment to the EIR., As.a.
result, there are no mitigation measures to be proposed, since there are no significant environmental
impacts to mitigate, Similarly, because there were no significant, unavoidable environmental impacts
identified, there is no need for the Planning Commission, o the City Council on appeal, to adopt a
statement of overriding considerations.

Both the Draft EIR and the First Amendment will be provided to the Planning Commission under separate:

transmiftal, The information contained in those documents is incorporated into this memorandum at this
point as if it were fully set forth in this memorandum.

. General Plan Conformance

The project is consistent with the site’s General Plan Land Use/Transportation Diagram designation of
General Commercial, A gas station is a retail operation in conformance with this designation, The
proposed Conditional Use Permit supports the implementation of the Econoinic Development Major
Strategy of the General Plan by facilitating the investment and expansion of an existing business within
the existing urban environment of the City.

Conformance with the Zoning Ordinance Development Standards

The site is located in the CP-Commercial Pedestrian Zoning District, which has no minimuin front
setback requirement, but has a ma\nnum front setback of 10 feet. The new construction on the site is for
the fueling canopy along North 33" Street, The fueling canopy is set back approximately six feet from
the property line, which conforms to the Zoning Code. There is also a 25-foot rear setback for the CP-
Commercial Pedestrian Zoning District. The new fueling canopy is set back iiore than 60 feet from the
reat property line,

The proposed new construction, which includes the net addition of three new gasoling dispensers and the
construction of a new fueling canopy, would not create any additional parking demand per the Zoning
Code. The proposal would result in the addition of four parking spaces for customers, including the
relocation.of the water and air service to a site that interferes less with circulation. The project would also
expand the size of the parking area used for vehicles associated with the vehicle servicing facility.

Conformance with Commercial Design Guidelines

The proposed site plan is consistent with the Commercial Design Guidelines for a service station in
terms of site organization, building location and design, parking, and site circulation,
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Consistent with the Commercial Design Guidelines, the applicant is proposing a reduction in the
number of driveways that connect to the street, The current configuration has two driveways on

each frontage along McKee Road aid North 33 Street, The two existing dri iveways on North 33"
Street are being closed and a new single driveway cut is being provided further south on North 33"
Street, The driveway on McKee Road closest to the intersection would be reconfigured to allow for
cgress from the site only, which should imptove traffic safety at the intersection. The closure of the .
driveways on North 33" Street would also allow for the provision of a small landscape island at the
street corner of the site. The sctbacks proposed for the canopy and fuel dispensers are consistent
with the setbacks recommended by the Commetcial Design Guidelines, All of the structiires on the
site are generally architecturally consistent, as the site continues to upgrade to become more
modern,

Based on the above analysis, staff concludes that the proposed use is consistent with the intent of
the Commercial Design Guidelines and represents a significant improvement in the function and
appearance of the site.as compared to that of the existing facility.

Sustainability

The City Council adopted the Green Building Ordinance (No. 28622) on June 23, 2009 which establishes
standards intended to advance greenhouse gas reduction and other sustqmablhty strategies outlined in the
City’s Green Vision and Couneil Policy 6-32. Council Pollcy 6-32 requires that applicable projects
achieve minimum green building performance levels using adopted reference standards specified in the
policy. The proposed project is ot subject to the City’s Green Building Policy and Qrdinance because
the project does not involve new construction of more than 20,000 square feet, T he project does conform
to the water quality requirements of City Council Policy 6-29: Post-Construction Urban Runoff
Management.

CONCLUSION

The pmposed Conditional Use Permit will allow the expansion and upgrade of the exnstmg gas station.
The new project will | improve the design of the existing buildings and structures on the site, as well as
expand the amount of ser v1ce the site can offer by adding additional gas pumps. The closure of
dnveways along North 33" Sircet and reconfigurations of the driveway cuts along McKee Road will
improve vehicular and pedestrian safety around the site. The proposed petimeter landscaping would also
improve the streetscape.

A Final EIR identified no significant impacts from the proposed project. As a result, there are no

mitigation measures needed to modify the proposed project. In sum, no projeet design changes are
required to-address the concerns raised through comments.on the Final EIR,

- PUBLIC OUTREACH

In addition to the community meeting held as part of the original permit application, a sign was posted
on-site to notify neighbors of the proposed development. A notice of the public hearing was distributed
to the owners and tenants of all propeities located within 500 fect of the project site and posted on the
City website, This staff report is also posted on the City’s website, Staff has been available to respond
to questions from the public.
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As part of the EIR process, additional public outreach was conducled through public noticing in
compliance with State law. A Notice of Preparation of the EIR was circulated to the public and public
agencies from June 28, 2011 1o July 28, 2011, The Draft EIR was circulated for agencey and public
review during a 45-day public review period prior to certification of the document by the lead agency.
The circulation period for the Draft EIR was from September 1, 2011 through October 17, 2011,

Environmental concerns raised by members of the public are discussed above under the Environmental
Review section of this staff report.

Project Manager: lenny Nusbaum Approved by: ADate: 102172011

Owner: Applicant: Attachments;
Amir Shirazi Victor Yatco Draft Resolution
1604 McKee Road VBY Services Draft EIR Resolution
San José, CA 95116 2625 Timberlake Court Plans

San Jose, CA 95148




RESOLUTION NO.

A resolution of the Planning Commission of the City of San José approving a
request for a Conditional Use to allow (he demolition of an existing single-family
detached residence and the expansion of an existing gas and service station on a
0.51 gross-acre sitc on the southeast corner of McKee Road and North 33rd Street
(1604 McKee Road), San José, and adopting a related Focused Environmental
Imipact Report for the project,

FILE NO. CP11-049

sub_]eet property”), situate in the CP- Commetcml Pedestrian \onmg District, Iocated on the

southeast corner of MeKee Road and Nor th 331(1:8“661 (1604 MoKec Road) San José,

reports and recomme) “(lahon of the staff; and

WHEREAS, at,, wtgl‘heanng, this Planning Commission received in evidence a
development plan for the subject property entitled, “Proposed Expansion of Moe’s Stop Gas and
Serviee Station,” last revised October 5, 2011, said plan is on file in the Départment of Planning
and is available for inspection by anyone interested therein, and said development plan is

incorporated herein by this feference, the same as if it were fully set forth herein; and

PC Agenda: 11-02-2011
Item No. 3.a.
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WHEREAS, at said hearing, the Planning Commission also received in ¢vidence that a
certain Focused Environmental fmpact Report was prepared for the project; and

‘WHEREAS, said hearing was conducted in all respects as required by the San José
Municipal Code and the rules of this Planning Commission;

NOW, THEREFORE:

After considering evidence presented at thc Public Hearing, the Planmng C01n1n1331011 finds that
the following are the relevant facts regarding y this proposed project:

o ';""' £n

1. This site has a designation of General Commercial on the '1dopted ‘San José 2020 General
Plan Land Use/Tnanspon tation Dxaglam The pr: oposed use, 1s consr- ent with this designation.

The site is 0.51 gross acres in size. &5

4, The applicant is requesting a Conditional Use I 1’1t to allow the demohtaomof an existing
single-family detached residence and the expansion of an exlstmg, gas and SCIV]CC station on
a 0.51 gross-acre site on the southeast ¢corner of McKeeaRoad and North 33rd Street (1604
McKee Road): Al

5. The subject single-family 1eeldence wgs built in 1941 with any’addltxon constructed in 1948,

P %&

he

6. ‘The sub_;ect Smgle«famxly 1emdence is nét conmden ed hxstouoqﬂy stgmﬁcant nor is it

a. Demolition of the e\mtn
280 North’ 33r ’Sh eet

\ !&‘1

i

1g Noxth 33‘d Street,
Sy ¢ 1N01 th 33" Strect further to the south.

nvew’ty Access on McKee Road closest to the intersection to be a

f. mesxon octated site unpnovementa (landscaping, parking, efc.).

8. The proposed e}\pqllsloxi will not result in an increase in the parking demand on site.

sur

9. The existing store i iegal non-conforming for the off-sale of alcohol. No changes are proposed
to the store,

10

The subject site is surrounded by commercial uses on the north, east and west, and by single-
family residential uses to the south,

L1. The project proposes the removal of 15 trees, none of which are ordinance sized.

12, Per Table 20-140 of the San José Municipal Code, a Conditional Use Permit is required for a
gasoline service statton use in the CP-Commercial Pedestrian Zoning District.
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13. The gas station operalcs from 6:00 a.m, to 11:00 p.m.

14. An Initial Study/Negative Déclaration (ND) was prepared for the project by the City of San
Jose in 2009. A neighboring business sued the City on the grounds that the ND did not
adequately address traffic,

15, The case went to the California Superior Court for Santa Clara County on March 11, 2011
(case no, 1-10-CV-0176412).

16. The court issued a Writ of Mandate requiring the City to prepare an EIR for the project,,
specifically to evaluate traffic impacts. The EIR for this project Wi s;p\epal ed in accordance
with the requirements of the Writ.

17, A Notice of Picparation of the EIR ‘was ciiculated to the pubh d.public ageneies from
June 28, 2011 to July 28, 2011, This Draft EIR was cucul'zted for' gency and public review
during a 45-day public review period prior to certification of. the document by the lead
agency. The circulation period for the Draft ElRm_: ron September 1; ‘Oil thlough
October 17,2011, ’

18. The Draft EIR is a Focused EIR, meaning that an Jmtml Study was fi ir st pr epa
the focus of review to those topic areas where therd i is aposs
envuomnental unpdct. The [ mtml Study is mcluded a';-A

*?

Transpor tallon, which is dlscussed in th
section of the EIR.

19, The decision-making body must certify th'xt it has 1evneWed and considered the information
in the Final EIR and that the EIR has been completed ins 1f01mlty with the requirements of
CEQA. Although t}lc EIR" do 3

ot control thc lead agency 's ultimate decision on the project,
the City must consider the 1l1f6nxhatlon in the EIR and respond to each sngmﬁcant cffect
identified in thé EI |gmﬂe'mt adverse envnonmental effects are identified in the EIR,
approval of the project muist be 4Ccompamed bf written findings.

20, The EIR’ zdenﬂf ed no signifi c\nt nnpac . Becausc nio significant impacts were.identified,

- therge! "'e no mltlgat it ,neasuxes pr oposed Similarly, because there were no significant,
una' oidable envuonn ,htal nnpacts idennhed there i is no need for llle Planumg Commission,
or the'

FINDINGS

The Planning Commis‘sgoi’i finds based on the stated facts that:

& i ¥ .
1, The interrelationship between the orientation, location and elevations of the proposed
building and structure and other uses on-site are mutually compatible and aesthetically
harmonious in that:

a. The architectural elements of the proposed structure are mtcgmted into a harmonious
whole.

b. The proposed structure is comparable in terms of mass, scale, and height.
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e. Sufficient maneuvering room will be provided on site to allow smooth circulation and
minimize interference with other uscs.
d. Parking spacesare conveniently located in relation to the uses they support.

2. ‘The orientation, location and elevation of the proposed building and structure and other uses
on the sitc are compatible with and are aesthetically harmonious with adjacent development
or the character of the neighborhood in that:

a. The structure proposed on site is comparable in terms of mass; scale, and height with
existing adjacent or nearby structures.

b. The proposed structyre does not unreasonably interfere with t 10 h&ht and air available to
adjacent sites,

¢. The use of the site will not interfere with the use of admcent pnof)'~
buffcung between uses will be pmvlded L ‘

adjacent property or properties in tlnt

a. An Initial Study/Negative Declaration (ND) Was p X
San Jose in 2009, A neighboring busmcss sued the- Ci /
not adequately address traffic. The.cas
Clara County on March 11,2011 (c {8
of Mandate nequumg the City to pr ép
traffic impacts.

b. The EIR for this plo

C. d where thene ‘could be a s;gmﬁc'mt environmental impact
l*dm(;tlssed in lbe Envnonmentql Setting, Impacts, and

d.

1gmﬁcant umvof able envx ¢
Is‘mmmg Commlssno’n?- or the

4, L«mdscap 1g,ﬁm igation sfv.t ms, walls and fences, features to conceal outdoor actlvmes,
exterior hearmg ventilating, plumbing, utility and trash facilities are sufficient to maintain or
upgrade the dppeal of the neighborhood in that:

a. Landscaping \Af;ill"be'addcd to the site and an adequate automatic irrigation system will be
provided to support this landscaping,

b. Outdoor activities, exterior heating, ventilating, plumbing, utility, and trash facilities will
be screened by parapets, fences, walls or other devices compatible with the architectural
treatinent of the structure,

5. Traffic aceess, pedestrian access and parking are adequate in that:

a. Sufficient driveway curb cuts and driveways will be provided on sitc to provide access to
the site withiout interfering with off-site circulation.
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b. Pedestrian walkways will be provided to all major building entrances.
¢. The proposed number and size of parking spaces complies with the requirements of the
Zoning Ordinance,
6. This site has a designation of General Commercial on the adopted San José 2020 General

Plan Land Use/Transportation Diagram and this application is consistent with this
designation.

7. The Planhing Commission has considered all of the following cnten fa in evaluating the
pr oposed demolition,

a.

b.

c. The dpplova! of the permit should maintain the supply of commereia
San José

compatlblc with thc surroundmg nelghbérhood

L
g. The demolltlon of the bmldm;_., thhout\an apploved 1eplacemeut building should not

1. The ploposed use a{t tlie location requested will not:

a. Adversely affect the peace, health, safety, morals or wellare of persons residing or
working in the surrounding area; or

b. Impair the utility or value of property of other persons located in the vieinity of the site;
or ‘

¢. Be detrimental to public health, safety or general welfare; and
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2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, .
parking and loading facilities, landsmpmg and other development features presori ibed in this
Title, or as is.otherwise required in order to integrate said use with the uses in the ‘
surrounding area; and

3. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind
and quantity of traffic.such use would generate; or by other forms of transit adequate to
carry the kind and .quantity of individuals such use would generate; and

&

b. By other public or private service facilitics as are required.

In accordance with the findings set forth above, a Conditional, USe Peumt to usethe: subject
property for said purpose specified above and subject to eth 'n;d all of«'ﬂ conditions hereinafter
set forth is hereby granted. This Planning Commission expiess]y declares ligtit would not have
granted this permit except upon and stibject to each and all of said conditions, each and all of
which conditions shall run with the land and be bin 'ng upon the owner and all subbequent
owners of the subject property, and all persons who lis ‘1the subjéct pl aperty for the se

conditionally permitted hereby.

e,

CONDITIONS

( Qnstltute 111 of‘ the followmg, ot behalf of the appllcdnt

>§

ﬂle applicant; and

c be, bound by, | to comply with, and to do all things required of
or by the\appllcant pl A all of the ter tiis, provisions, and conditions of this pemut or
otl;en appnovgl d the pxevnslons of Title 2() apphcable to such Permit.

and aﬁer the date of ISSlQnée heleof by s'ud Plannmg Commission, if thhm such four-year time
oustluctlon o‘fthc nvefuel pumps : 'md canopy has not commcnced pulsuant fo and

date this Per nﬁs appxoved by the Plannmg Commission. However the Dnector of Planning
may approve a Pgu‘lmt Adjustment/Amendment to extend the validity of this Permit in
accordance with T 1tlc 20.

3. Building Per mlt/Cel tificate of Oceupancy.. Procurement of a Building Permit and/or
Certificate of Occupancy from the Building Official for the structures described or
contemplated under this permit shall be deemed acceptance of all conditions specificd in this
pcnmt and the applicant's agreement to fully comply with all of said conditions. No change:

in the character of occupancy or change to a different group of occupaucies as described by
the “Building Code™ shall be made without first obtaining a Certificate of Ocoupancy from
the Building Official, as required under San José Municipal Code Section 24,02,610, and any
such change in occupancy must comply with all other applicable local and state laws.
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Conformance with Plans. The use development shall.conform to approved plans entitled,
“Proposed Expansion of Moe’s Stop Gas and Service Station,” last revised October 5, 2011
on file with the Department of Planning, Building and Code Enforcement and to the San José
Building Code (San José Municipal Code, Title 17, Chapter 17.04).

Compliance with Local and State Laws. The subject use shall be conducted in full
compliance withall local and state laws. No part of this approval shall be construed to
permit a violation of any part of the San José Municipal Code. The Permit shall be subject to
revocation if the subject use is conducted in such a manner as to cause a nuisance:

Sewage Treatment Demand, Chapter 15.12 of Title 15 of the S'm José Mumclpal Code
requires that all land development approvals and appllcatlons) §uch approvals in the City
of San José shall provide notice to the applicant for, or recipiént i f such approval that no
vested right to.a Building Permit shall accrue as the result of the granting of such approval
when and if the City Manager makes a determination {hat the cumulatwé -sewage treatment
demand of the San José-Santa Clara Water Pollutlon ‘Contio! Plant xeplcsented by approved
land uses in‘the area served by said Plant will cz ¢ the total scwage tr catime emand to
meet or exceed the capacity of San José-Santa Claia, Water Rollution Contro tto treat
such sewage adequately and within the discharge standards: nnposed on the City by the State
of California Regional Water Quality Control Board fortlie San Francisco Bay Region,
Substant]vc condltmm designed to decr ease sanitary sewa

1ssociated with any land use

i E

Opemtlons Plan. Loitering is ptohlblted\o or»alound the pr el‘mses or the area under the

contlol of the appllcant llcensec(s) No aLcohollc bevexages shall be consumed on any

shall be 1esponsnble for mamtammg free ofhtter the area
ch they haye’ contlol

The project developen/ﬁpph
adjacent to the plemlses ov

. Eachtr ee'
gallon tr ecs

c. Tiees |8 inches'in diameter or greator to be removed shall be replaced with four 24-inch

bax trees,

Any future tree removals shall be deemed a change to the approved landscqpe plan and shall
require approval by the Director of Planning, Building, and Code Enforcement,

10, Homrs of Opcrltmn. This permit does not allow for 24 hour operation. Standard hours of

operation are from 6:00 a.in. to 12:00 Midnight.

11. Auti-Graffiti, The applicant shall remove all graffiti from buildings and wall surfaces

within 48 liours of defacement,
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13.

14,
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Lighting. All proposed lighting shall conform to the City of San José’s Outdoor Lighting
Policy. Under canopy lighting shall be recessed and/or soreened to avoid light intrusion on
nearby residential properties,

Archaeology. Pursuant to Section 7050.5 of the Health and Safety Code, and Section
5097.94 of the Public Resources Code of the State of California in the event of the discovery
of human remains during construction, there shall be no further excavation or disturbance of
the site or any nearby area reasonably suspected to overlie adjacent remains, The Santa Clara
County Coroner shall be notified and shall make a determination as to whether the remains
are Native American. If the Coroner determines that the remains are.not subjeet to his
authority, he shall notify the Native American Heritage Commlssmn wlio shall attempt to
identify descendants of the deceased Native American, If no; §at|scht0|y agreement can be
reached as to the disposition of the remains pursuant to this’ Statc aw, then the land owner
shall re-inter the human remains and items associated w1th Natwe Av yerican burials on the
property in a location hot subject to further subsur f'lce disturbance.

2 i

Constriction Measures. The applicant shall ensuire that the following cohs uction
measures are fully implemented throughout the dufation of construction activities associated
with this project. For the purposes of this Permit, “cous{lqctlon .shall mean all'on-site

activities including site clearing; grading, and constructic Failure to comply with these

Actors shall be cause for shutdowr

conditions by the applicant, project contractors or subcdnn
s can be ensured by the City.

of the project site until compliance witli the foHowmg condifi

a. Measure: These construction measuy es 3 allﬁb included in all"conilact documents fon
the project to ensure full disclosure to’ Qontlactol and ubqontl actors.

b. Eqmpment Reduction of constr uctxon phasc noise at the site shall include the use of
quiet or “new tccfmology uipment, paLtlcxxlally with improved cxhaust mufflers. All
internal combustlon engines used at the. plé]ect site shall be equipped with the type of
muffler 1ecommex1dqd by the ‘equipment manufactmm In addttlon, all equipment shall

be mamtamed in g,ood mechaméal conditiof so as to minimize noise created by faulty or

ained engme dnve-ttam»dnd other components,

. ( Constwotlon shall be limited to the hours of 7:00 a.m. to 7:00 p.m.
onday through ¥ 1df1y for ahy,, fisite or offsite work within 500 feet of any residential
'S0, as 1o avoid tl‘e' none sensitive evening, nighttime and weekend hours,

d. Conshﬁctnon Dellveués Deliveries shall not occur outside the above construction hows.
All deln?el ies shall be eoondmated to ensure that o delivery vehicles artive prior to the
opening of 1he gates: to prevent the disruption of nearby residents,

¢. Plans: The cons iction hours shall be printed on all plans for the project used to
construct the pl oject.

f. Fencing: The site shall be wholly enclosed by security fencing. The gates fo the project
site shall remain locked during all other times, except for & fifteen-minute period
immediately preceding and following the above houts of construction,

g. Construction Employees: Construction workers shall not arrive to the site until the
opening of the project gates. The applicant shall designate a location without adjacent
residential units for workers to wait prior to the opening of the project gates..
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h. Construction Activities; Construction equipment, materials, and workers shall not be
staged on any area of the site within 50 feet of an adjoining property used for residential
purposes unless the Director of Planning approves a Permit Adjustment authorizing such
activity. The construction staging area shall not create a public or private nuisance.

i, Disturbance Coordinator: A disturbance coordinator shall be identified by the developer
for this project, The disturbance coordinator shall be responsible for ensuring
compliance with the hours of construction, site housekeeping, and other construction-
related conditions in this permit.

Daily Log: The disturbance coordinator shall maintaina logo _Yd‘uly activities on the
plo_]ect mcludmg, but not hmlte(l to, veuf“ cation of sue (,l(gsme dctw:lles, project

Cn

k. Tclcphonc Contact: A phone with-answering maclnne fox complamts m othcl
comnmmcatlon dm‘mz, non—woxk homs slm e m'untamed durmg the dm

a.

b.

?/ water thice ﬁmes daily,eog( Vapply (non-toxno) soil stabilizers on d“ unpaved access

1o\'fids‘ ‘parking areas qnd Stdém{, areas during consu uction of the site,

d. Sweep daily or as oﬂén as needed with water sweepers all paved access roads, parking

areas anfi'f’s{t"" ing aleas at construction sites to control dust,

e. Sweep pubhc sneets dally, oras often as needed, with water sweepers, to keep strects
free of visible qoll material.

f.  Hydro seed or apply (non-toxic) soil stabilizers to inactive construction areas (previously
graded areas inactive for ten days ormore),

g. Enclose, cover, water twice daily or apply non-toxic soil binders to exposed stockpiles
(dirt, sand, etc.) sufficient to prevent visible airborne dust.

1

-

. Install sandbags or othcr crosion control ineasuires to preveit silt runoff to public
roadways.
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i. Replant vegetation in distutbed areas as quickly as possible,

16. Public Works Clearance for Building Permit(s) or Map Approval: Prior to the approval of
the Tract ot Parcel Map (if applicable) by the Director of Public Works, or the issuance of
Buiilding permits, whichever oceurs first, the applicant will be required o have satisfied all of
the following Public. Works conditions. The applicant is strongly advisced to apply for any
necessary Public Works perinits piior to applying for Building permits.

a. Minor Improvement Permit; The public improvements conditioned as patt of this permit
requite the exccution of a Minor Street Improvement Permit that.guarantees the
completion of the public improvemeiits to the satisfaction of theDneolm of Public
Works: This permit includes privately engincered plans, insurance, sunety deposit, and
engineering and inspection fees.

ance of a Public
¢ of poliutants

b. Grading/Geology: A grading permit will be required plﬂlot' to th
Works Clearance. The construction operation sha!i control the disc
(sedlmems) to the stm m drain system from thessi

Thisproject must comply with the
Clty s Post-Construction Urban Runoff Mauagemen Pohcy (Policy 6-29), which requires
lmplementatxon of Best Management Practices (BMPS ; at mclnde site desngn measures,

mspecuon and mcimtenance mformatton Qn the poet—constl uction tr catment contlol
measures must B‘ ubmit(‘eﬁd;‘prior to issuai of a Public Works Clearance,

gt

ble fm relocating 1he existing pumps, canopy, fuel tank,
r cmstmg improvements within the dedication area prior to the
of the future McKee Road widening project upon written notice

il, Rennov6a11d lcplacc broken or uplifted CLIIl), gutter, and sidewalk along project
frontage. *

. Remove and replace the existing full access driveway on McKec Rmd closest to the
intersection of McKee Road and North 33“] Street with a 16-foot wide, one-way,.
right-turn-exit-only driveway.

\2 Proposcd driveway width for the new driveway on North 33" Street shall be 26 feet.

. Install a Clty-standald handicap ramp at the corner of McKee Road to serve both the
crosswalks crossing McKee Road and North 33 Street. Relocate existing inlet and
re-stripe crosswalks as needed.




18.

. Demolition, A’ bux
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vii. Dedication and improvement of the public streets shall be to the satisfaction of the
Dircctor of Public Works.

viii.Repair, overlay, or réconstruction of asphalt pavement may be required. The existing
pavement will be evaluated with the street improvement plans and any necessary
pavement restoration shall be included as part of the final street improvement plans.

e. SNI: This project is located within the Five Wounds/Brookwood Terrace SNI area.
Public improvements shall conform to the approved EIR and neighborhood improvement
plan,

f. Electricul:
i.  Existing electroliers along the project frontage will bé:evaluated at the public

improvement stage and any street lighting xequn emente sh'ﬁl be included on the
public improvement plans. o o

ii. Locate and protect existing clectrical condmt m d| lvew'\y constl uctxon

alie

'om dl l%\\/’\)/S, and 1e]ocate dl 1veway or

’A"\

iii. Provide clearance for electrical cqulpmcut
electrolicr. The minimum clearance from dr
and 5 feet in residential areas.

Cxty Arborist at (408) 277-2756 fon"lthe’demgn ed street U eez’ [#istall stxeet trees within
public right-of-way along entire pmject stre ntage per C;ty standards; refer to the
current “Guidelines for Planning, Desngn, agd Consnuctpn of City Streetscape
Projects”. Street lnee shall be installed 1n cut-outs at the back of curb. Obtain a DOT
street tree plal tin g permi ’\r any pr oposed street tree plantings,

requirved for the demolition of the house. The structures to
be removed shall be s‘url\}cycd fot the-presence ofasbestos -containing materials at the
demolition: permit stage; aud if pect ACM are present, they will be sampled prior to
demohtlon in accmd'mce wlthNESIIAP gmdelmes and all potentially friable ACM will be
1emoved priorto bulld;ng dem‘ol\tlon and disposed of by offsite burial at a permitted facility
in dccordance with NESHAP Cals OSHA and BAAQMD requirements, ‘The stractures to be

g per. mlt

'xemc;véd :shall be sun'cybd for thepresence of lead based pamt at the demolition permit.

stagc; antii‘it'f‘ any suspect _P is present, it will be sampled prior.to demolition, and all
potential LBI{ will be 1emo{'ed prior to building demolition and disposed of by offsite burial
at a permitted Fagilit m;xccmdance with EPA and OSHA requirements.

Building Clearante for Issuing Permits, Prior to the issuance of a Building Permit, the
following 1equnements must be met to the satisfaction of the Chief Building Official:

a. Construction Plans: This permit file number, CP11-049, shall be printed on-all
construction plans submitted to the Building Division,

b. Emergency Address Card: The project developer shall file an Emergency Address Card,
form 200-14, with the City of San Jos¢ Police Department.

¢. Americans With Disabilities Act: The applicant shall provide appropriatc access as
requircd by the Americans With Disabilities Act (ADA).
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d. Street Number Visibility: Street humbers of the buildings shall be easily visible at all
times, day and night.

e. The property line must be removed or relocated if the trash enc]osme crosses the property
ine.

19. Fire Clearance. A Fire Clearance shall be obtamcd from Fire Chicf (408) 535-3555) prior
to the issuance of a building permit.

20. Fire Hydrants, Public (off-site) and private (on-site) fire hydrants shall be provided as
approved and at the exact location specified by Protection Engme lng Sectlon of the Fire
Departmient to the satisfaction of the Fire Chief. a

21, Landscaping, Planting and irrigation are to be pn ovided, as:i
"Plan Set. Landscaped arcas shall be maintained and watc d"md all.d
be removed and replaced by the property ownet. Imggmon is to be.installed in accordance
with Part 4 of Chapter 15.10 of Title 15 of the San Imé'Mlmlclpal Code, Water Efficient
Landscape Standards for New and Rehabilitated. L'uldqcapmg and the City of\fS.an José
Landscape and Irrigation Guidelines. ’ 5

ndicated, on the final Approved
dead plant material is to

b =8
F i
: i

22. Irrigation Standards, The applicant shall install an : ]uately sized: nugatldn dxstnbutlon
system with automatic controllers in all areas to be land§caped that conforms-to the Zonal
lrrigation Plan in the Approved Plan'Set and is consisten( thh the City of San José
»L'mdscape and lu lgatlon Gmdelmes T,he d‘eslgn of the sys\tem shall,be approved and

substdnual completlon for: 1andscape and migz{tnon mstalh(idn shall be completed by
licensed or cer nf' egj ptotessx 'né;ls and prowaed to the Depa:“rment of Planmng, Building and

dlsposmg of it i
recycling offi “r h teid Y

1ecyele constr uctloﬁ and demo i "on deb1 is from the pleCCt mcludmg mfmmatlon ot where
to Conyeniently wcycleithe matend! _Additional information may be found at

hittp: Ml sirecycles. orgltonsir uctl’on demolition/cddd.asp or by contactmg the Commercial
Solid Wiu;té Program at (408) 535-8550.

25, Revocatm 5 Sus ensmn,Modlflcahou. This Conditional Use Permit may be revoked,
suspended or modxﬁed by ‘the Planning Commission, oi by the City Council on appeal, at any
time regardless of ,,ho is the owner of the subject property or who has the right to possession
thereof or who'is usmg the same at such time, whenever, after a noticed hearing in
accordance with Part 3, Chapter 20.44, Title 20 of the San José Mumcxpal Code it finds:

a. A violation of any conditions of the Conditional Use Permit was nof abated, corrected or
rectified within the time specified on the notice of violation; or

b. A violation of any City ordinance or.State law was not abated, corrected or rectified
within the time specified on the notice of violation; or

¢. The use as presently conducted creates:a nuisance.
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In accardance with the findings set forth above,-a Conditional Use permit to use the subject
property for said purpose specified above is hereby approved.

APPROVED and issued this 2" day of November 2011, by tie following vote:
AYES:

NOES:

ABSENT:

ABSTAIN:

)

Joseph Horwedel, Secretary

Deputy




Law Offices of

JAMES M. DOMBROSKI

ATTORNEY AT LAW
LICENSED IN CALIFORNIA AND HAWAR

P.C. BOX 761027
PETALUMA, CALIFORNIA 94876-1027
TELERPHONE (707) 762-7807
- FAX (7Q07) 769-0410
Emall Address:  jdomski@sol.com

October 17, 2011

Via Email {john.davidson@sanjose.ca.gov)
and Fax (408-292-6055)

Mr, John Davidson

Senlor Planner

Department of Planning, Buliding
and Code Enforcement

200 E, Santa Clara Street, 3 Floor

San Jose, California 95113

Re:  City File No. CP11-049 {formerly CP09-115)
Draft EIR for Moe's Stop Gas & Service Station

Dear Mr, Davidson:

This offlce represents Andy Saheri, property owner and business owner, and Andy’s BP,
Inc., dba Gas & Shop (hereinafter "Andy’s BP”), located at the southwest corner of McGee Road
on N, 33" Street, across the street from Moe's Gas, applicant In the above-referenced
proceeding. This office also represents the same parties In the case against the City of San Jose,
as Respondent, and Mr, Amir Shirazi, et al; real parties in interest, in the Superior Court of the
State of California for the City and County of Santa Clara, Case No, 110 CV 176412,

Andy's BP objects to the “Draft” EIR based upon the following:

1, The EIR erroneously omits veview of the applicant’s leaking underground fuel tanks,

2. The EIR erroneously relies on false data re traffic analysis;

3. The EIR erroneously falls to address the applicant’s failure to comply with state and
local laws,

A. The EIR Is Flawed: No Analysis of the Leaky Underground Tanks.

1. The Applicant’s Leaky Underground Fuel Tanks Was Addressed
in Andy’s BP Petition for Writ of Mandate.

Petitioner’s reply brief In support of the Verified Petition for Writ of Mandate, stated, in
part, asfollows;
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On August 13, 2009, the County of Santa Clara sent a letter to Shirazi
regarding a fuel leak Investigation at Moe's Stop, (SI 87) The letter refers to the
fact that Moe's Station was a site where fuel leaks had occurred, i.e., 3 "fuel leak
site.” (S 87; emplasis added)

_ The site of the Project was on the “LUST” (Leading Underground Storage
Tanks) llst, l.e, a site with isstes regarding soil contamination invalving leakage of
underground gasoline storage tanks, {81 107) At a meeting, Respondent’s staff
member stated, “.../ did some further investigation into it and it appears that there
stilf ave kind of Issues going on with that, so, baslcally, as an actlve-getive Jeaklng
undergroiind storage tank site, while development on the property can stil
proceed, itis true that we cannot find this to be exempt from CEQA, so that we—
the staff —the applicant would need to do some kind of environmental clearance,
either a—you knaw, a negative declaration or, you kriow, if required, an EIR.” (5)
107; emphasis added,,) Respondent’s staff speaker further stated, ../ found, you
know, a trail of~ guess he discussed correspondence from the Sunta Clara County.
| did, | believe; find the same correspondence he did. That was dated from June of
this year, so, clearly there’s still activity on the site with reqard to the —to the
leaking underground storage tank. So again, you know, it's not an issue that, you
knaw, this development can’t happen, it's just that the exemption will not cover
It.” (51 108-109; emphasls added))

On March 29, 2010, Respondent, through its representative Avril Baty,
executed an initial study Indicating that the Project would result In 41 net new
averape daily trips, (S) 45) It further indicated that;

“The Munlelpal Environmental Complianca Officer and the Santa Clara
County Department of Ehvironmental Health have reviewad the soils
report, and have determined that the groundwater at the site has
been lmpacted by an historlc release of gasoling,...” (5J 41 amphasls
“added.)*

On April 14, 2010, a supplemental memorandum was prepared regarding
the Project, In telatnon to informatlon recelved regarding an isstue regarding a
leaking underground fuel tank not originally identified by the Fire Department, (SJ
58)

Xt

' The opposition beief submitted by Respondent Shirazi fall to address the issue of Respondent’s
admisslon that “the site has been Impacted by an historic release of gasoline.” This admission alone Is
good grounds to requlre an EIR.
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The letter from Petitloners’ counsel states that substantial evidence
supported the conclusion that signifleant impacts may oceur, and as a
consequence, an EIR was mandated. (81 65) [“The substantial evidence clearly
shows: (1) geology and suils may be impoacted based upon applicant’s leaking

gasoline tanks; (b) hazards and hazardous materlais may be impuacted based upon -

appllcant’s leaking gasoline tanks; ond (¢) transportation/traffic may be impacted
based upon the ‘Generation Study’ by Traffic Data Service. [p] ‘If the Planning
Commission simply belleves an impact pay oceur, an EiR must be required.
Applicable treatises and laws clearly mandate an EIR If an impact may occur,
Here, upplicant’s history of ‘out of compliance’ with its underground tanks,
coupled with the possible leaking, Is sufficient to.require an EIR. An Impuact may
occur is sufficfent to require an EIR. In addition, there can be no doubt based upon
the TDS Study that traffic may be impacted. This is sufficient to require an EIR."
(8165)])

_ On April 21, 2010, a planning commisslon meeting was held, (SJ 119 et
seq,) Based on the report of TDS, Mr, Dombroski argued that the Project would
double traffic because Moe's Stop Is a origin/destination in and of ltself hecause It
has the lowest gasaline prices In the area, (S} 123) He noted that customers were
observed walting up to 15 minutes in line to use the station, negating the
inference that customers arose from driving by the facility alone. (5 124) Thomas
Saberl further stated at the meeting that Geotracker, a public website, falled 1o

reflect that the site was in compllance with respect to undetground gasoline
leakage and contaminatlon, (S) 125) Mr, Saberl requested the commission order

- an EIR based on Issues relating to traffic and contamination from leakage of
gasoline, (SJ 125} At the conclusion of the meeting the application for conditional
use permit was approved in light of the negative declaration and a finding It was in
compliance with CEQA. (8} 127-128)

2. The Expert Retaihad by Andy’s BP Confirms Contamination Caused
By Applicant. '

The expert retained by Andy's BP is Bob Clark-Riddell, Mis resume is attached as
Exhibit A (8 pages). Mr. Clark-Riddell's expert report is attached as Exhibit B (20 pages).

This Is substantial evidence that significant impacts may occur and as a
consequence; an EIR is mandated. Forthese reasons, the EIR is patently flawed,

B, The EIR Relies an False Data Regarding the Traffic Analysis,
At pagé 13 of the ElR, it states that “gas prices” at Andy’s BP Gas & Shop are

‘“comparable to Moe’s Stop” and that “prices don’t typically vary by one cent per gallon

on a dally basis,” These predicate facts in the EIR are false. In fact, studies by Andy's BP
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show that at least 2/2 of the time, Moe's Gas is cheaper and the prices vaty by more than
one cent per gallon,

At page 14 of the EIR, It refers to “pass-by trlp reduction” for the proposition that
traffic Is not generated by the gas station,. Apphcatmn of this principle is wrong because
the area has the distinction for “cheap gas”, the cheapest in the San Jose metropohtan
area. Infact, Moe's Stop advertises on a website that applicant’s posts daily with his’
prices to obtain everflow traffic,

All of these facts were ignored In the EIR. Addlitionally, the EIR acknowledges at
page 13 to 14 that it relies on these false assumptions, Accordingly, the EIR Is patently
flawed,

€. The EIR Fails to Address the Applicant’s Fallure to Comply With
State and Local Laws,

An acknowledged conditlon for obtaining the conditional use permit, the appllcant must
be In compllance with all state and local laws. Here, applicant has violated state and local laws
by failing to comply with the.Court's Order and Judgrment Granting Peremptary Wrlt of
Mandate filed March 29, 2011, These violations are documented In the attached email to
counsel for the City of San Jose and applicant’s counsal, dated October 14, 2011, attached as
Exhiblt €, ,

[t Is clear that based upon the above, the City of San Jose, In concert with the appllcant,
have violated the fundamental constitutional due procass rights of Andy’s BP, entltling Andy's
BP to pursue appropriate Court intervention In a federal civil rights complaint,

For these reasons, it is requested that the EIR be revised to address and evaluate the
substantlal Impacts which may oceur,

JMD:sd
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Bob Giark-Riddell, P.E.
Prestdenl/Principal Engincer

EXPERIENCE AND SKILLS
Mr. Clark-Riddell has significant.experience in the enviranmental and oivi] englnesring field, featuring:

Ovor 25 years of gxperiencs, -

Reglstratlon ag a CIVI Englieer i California,

Emphasls In client lingractlon, project management and staff supervision,

Coordinallon of 8 wide rangg of serviges for mulllple cilents, :

Extensive regulatory negdtintion, cost recavery, and lisbllity minimizatlan experionce, and

Potus an soil aitd groundwater agsessmentremedintlon/compliance sampling, fizéd price remediation
(with cleanup cost cap policies), Phase | & T environmental site assessments and due diligence,
cleanup. fund work, regulatory comptlanee; and INigation support/expert withess reporting, '

¥ 9 ® 8 ®m B

Mt, Bob Clark-Riddelf founded Pangea Environmental Services, Inc. to provide bis clients with top quality,
rellable and cosr-effective euvironmentnl and engingering services, Mr, Clatk-Riddell has. over 25 years of
axperience, whlch Includes his role as g cosfounder of Cambria Envitonmental Technology, Ine,, which e
“helped grow to more than $LIM in anavial révenues, us well as tenures wl Welss Associntes, 1CF/Kalser
Englnesss, the U.S, Postal Service, and the Superlor Electric Company, As Pangéa's Owner/Pringipal
Engincor, Mr. Clark-Riddoll s responsible for all business davelopient, teohnical work, and
administration. Mr, Clark-Riddell waorks intimately with clienls, slaff, subconiraciors and regilators. He
tinlns and manages englneerlng stafY, applles Innovatlve remedlal technologles, doslgns remediation
prograins, oversegs engincering projects, and provides technfeal quallty control.  He hag dusipiad and
supervised remedlatlon profests at over 200 sheg In Califomia and has conducled numerous feasiblitty
shidiss, comective actions and cost. evaluations, Most resently, Mr, Clark-Rlddell has coordinated: many
property transdction and redevelopment projects, requiting extensive due dilipence and regulstory
inleractlon to negotlate risk-based cleanup standards, considering englneeelng/administrative: controls, and
pursuing case closure: He has also assisted with Higation swpport on several matiers. He has oxperience
with geolechiical evaluations, constiuctlon’ managsment,. ssbestos-related services, hazardous material
management, industeial Watér/wastesvater, siorntwater compllance, and wetlands restoration,

EDUGATION

B.8,, Meéhanical Engineering, University of Pennsylvanly, Philadeiphio PA, 1985

Additionaf Srudies: _ ‘
Litigaling Groundwater Cases-Pluintiff and Defondant Perspeciives, Bar Assoc, of SF, CA, 2003
‘Monagement Action Program Workshop, Angheim, CA, 2003

Environmental Porensics Warkshop, Groundwater Resources Assoclation, Emeryvitle, CA, 2002
Brownfields Forum, Tanner [nsuratice, San Ramon, €A, 2002

Litigation Support and Expert Witnoss Workshop, Qakland, CA, 2000

Civll Engingering Pondamentals, Béshied Comporation, St Praneisco, CA, 1991

Lepal Aspeats of Coustruction, University of Californis Exiension, Berkeloy, CA, 1990

Ground Waler Renedintion, University of California, Berkeley Exisnslon, Berkeley, CA, 1990
Enoviromnental Law and National Environmental Polioy Aot U.8.0. Aprleulture, Wash,, DC, 1989

REGISTRATION AND AFFILIATIONS

Registesed Clvil Engincer (PE); State of Clifornia, No, C49629
Natlonal Snciety of Frofessional Englneers (NSPE)
Professional Bnvironriemal Marketing Assoclatlon (PEMA)
Groundwater Resources Assosialing (ORA)

Rotary Glub of Oskland (#3)

EXHIBIT A
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PROFESSIONAL HISTORY

2004 - Present  Presldent/Dwher/Frincipal Englneer, Pangea Eavirpnmental Sarvices, Ine., Qakland,
Califorala: Fownder and principal engineer,

1994 - 2004 Principal Engineot, Cambria Environmental Technology. Ine., Qukland, California:

Co-founder and principal engineer. As leader of the Wvestigation-Remediation Group

and profit center for over five years, Mr, Clark-Rlddell was responsibic for ranaging 4

technival group of up to 16 staff'to provide a wide range of serviees to numerous elienis.

Mr. Clark-Riddall was responsible for business developmen( and technical work prodot

, and quulity. The IR Oroup/profit center had annual revenues of approximately $2M wnd

; 15% profitability, The primary services were Phase | & I1-environmental site assessments

for due diligencelproperty transacsion, assessment/remediation for UST oleanup fund

projects; regulatory compliance, ltlgstion supporvexpert witngss repotting, @nd storm

water moniloring, Contemiiants were primarily petroleum liydrocarbons and ohlorlnated

solvenis, bt also tnctudéd Interacilon with U8, BA and Callfornla DTSC for. maials

contamination, Voluntary Clesnup. Agreements, and Prellminary Endangerment
Assessients,

emsmnmed oo

1989 - 1994 Project Englneer, 1%eiss Astoviones, Bimeryvifle, California; As leal énglneer for 8 major
oll company chielit, coordinuted temedialion projects for over 20 sites in Northern
Califoviia, Supervised engineses, staff sclentisis.and field techniching. Also worked on
RUES and related reports for RCRA/CERCLA nnd U.S, DOB sltes. Provided 1echnileal
assistance for litlgatton support profeets.

1986.« 1989 Project Engineer, JCF Koiser Engineers. Faitfax, Virginia; Performed project
‘managenent duties Tor environmental assessments, a feasibiiity stidy, and a sit¢ design
guidelines sludy to comply with MEPA requiremeénts,  Also prepared. prosurement
specifications, and inspected compiterized industiial plam equipmernt for the Navy,
Duties vequired coordination of uationwide vendors, vendor database, and pérsonal
inspection of equipment across the U.S. lo confirm compliance with intlitary procurement
specifications. .

REPRESENTATIVE PROJECTS AND EXPERIENCE

Environmental Litigation Support

Expert Testimony for Group of Service Station Owners: Tor a grogp of plaintiffs Mr, Clark-Riddell
pravided two long days of expert testiony 10 lielp proserve environmental indemaification and. minimize
envivonmental Habllty from atleged ‘new’ coptamination, Al issue was Whelher o hol (He hew
ownersfoparators had unauthorlzed releases thal s
added to the Known contamination at their sites, MYBE In Key Wil _
Observed.  coneentration  Inoreases  Ju  sile Radh el s \s?”""‘“) e A
monitofing wells (primatlly MTBE) are the focus Propariysae | ,mtme‘rl '-
of the Jitigallon. ‘Mt Clark-Riddell reviewed sillc ,-.v/\

records and (ank tiphtness tesling fo help e A ? ;

dovament that the source of the increased - . " haa
eoncenteatlons was nol the responsibiiiy of the ,
new owner. In gomg  cuses  dncreased A — |
concentrations were explained by remediation S CA o e Moyt
system pperatlon, or by fate and transport of | :
Faown contamination, Constiluent ratios; miodeling, and forensic analyses are other tools.used In dating
site .comamlination, In addition to. teshnical fasks, M, Clack-Riddell has been jnvolved 1 regulatory
ntardctlon and diseusslon of strategle Issues affeeting the sifes and the lidgation, The orse settled hofore
trial. Settlement1erms gre copfidentlal,

)
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Expert Opinton Report and Deposiion Testimony for furmer Buat Painting. and Steel Confing Fucility:

Alameda, Californin - Prepared an experl report and provided expet testimony/deposition an behalf of 4
third-party defendnni. Expert report presented five oplnions supported by sile data, project nformation,
anl induslry litevature, Reviewed numerous expert wittiess reports and depositlons, At issue: was soil and
groundwater contaminated with PAHs, VOCs; and metals, The defendant had operated a wood sreating
facility from 1924 to 1968, The dispule involved three propertics, two of which were owned by the
plaintiff, The plaintff alleged that chemical releases from the wood weating facility impacied fiis
properiiés, The defentdant filed counler claims and ¢ross olalins.  Our cllent, & tenan( on one of ihe
properties, used coal 1ar pitch and coal tar epoxy résin, which containg PAHs. Our tenant also condueted
steal sand blasting aind painting, vsing palnts and paint thinners and peneraled blast materials with mefals,
The expert report cos! approximately 1/5% of the plalntifPs report cost, found wisubstantinted clatms, aiig
discovered several data points wilstakonly logated o Incorrect property. Defendant oblained summary
Judgement ou plaintl{fs claim,

Bxpert Depusithinr Tesiimimy: regardivg Windeguute Remedintion of a Furmer Serviee Stattont S
Cakland, Califomin ~ Provided expert testimony/deposition on behalf of & plaintiff. Bxperi opiulon
provided on appropristeness of past, presen) and planned vemedial efforts, Settlement allowed plaintiff to
resume control (as Je4d administralor) of cleanup and obtaln reimbursement from the State UST Cleanup
Fund, ‘With.cleanup control, plaint ias successfully accelerated elennup efforts,

Metinllon Assistance regarding Alleged Clean Water Act VipIntions franta Relegse af o Sotvice Stilion
Site: Richriond, California - On behaif of defendant, axpedited site assessment lo quickly fully delinedte
the conlaminani extent In the site subsurface and help demonstrate Uiat veleased compounds did not pose a
sigaificant flsk- fo human healh of the environment.  Attended eourt-ordered mediatlon and presented
documents related to sile conditions-and complinnes actions conducted by defendant, which. resulted in
lowest settlement amonnt from the plainlIf (River Walch) as wilnussed by the mudinlon

Tidal Influcviee and Preferentlal Paljoviy Impact on Hydrocarbon Lidgatton: Qgkland, Catifornia — For
a large somi-public entity, Mr. Clark-Riddell coordinated a tharough subsurface svaluation of tidal impagt
on peiroleum hydrocarpons, The goal of the work wos to determing If sterm dralng Were aoting as oonduits
for sontamination (o the San Franelseo Bay, and if bay water was affeotlng the fate and transport of known

contaminplion, The resulls of this work are confidentinl, .

Cowsnliand Nogligence Evaluation fir fustiriniee Flrme South Lake Tahos, Californin — On bebalf of &
leading environmental ipsurance company, Mr. Clark-Riddell evajualed the performance 6f any
eovironmental -consultam on dn MTBE projee) niear Lake Talwoe, Detalled review of public and private
records was required to deferming if the consuliant performeéd seithin the *standard of care” for the idustry
althe time, :

Redavelapment sned Tnminent Domain (Taking); Sai Jose, California — When the San Jose -
Redevelopment Agency was ‘1aking” o property, Mr, Clark-Riddel] was retained (o' quantify ¢nvironmental
Nability related lo residual contamination, The praparty owner and Jegal counsel desired to reduee the largs
discount on the roperiy priee atributed to the known contaminatlon, .

Litlguilon: Suppott for Large Soll Excavation: Los Angeles, Californls - Prepared comments on ¢os(
appropriateness of $6 willion project for excavation of metal and hydroearbon contarinalion af # former
regning {usility. Included a detalled svaliation of soil trealment and disposal options suchr as sof] washing,
metals nevtralization, stabliizatlon, pH conlrol, eapping, thermal {reptment and ingit vitrification.

Lifigniton Support for Cosl Apportivminens: Homer Spit, Ataska -Perfonued fechnleal review of case
activities 1o delermine cost apporiiomment for coniraciual cost sharlig agreement. tnvolved assessment of
the scope and cost of all projectactivities and regalatory direstives, ’
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lmpacted Delnking Svater and Properly Value: Anderson. Vailey, California - Assisted downgradient
propeny owaner In recovering for damages to property from soll and gronnd waler impact dus to upgradient
leakling UST. Involved Tile tovlsw, meeting with regulnlory agency, shte Inspection; corrective action
review, wellhead protection revlew, and written technical assessment, ‘

Tidot Liflucuce on Free Product and Hydrocarhou Plienies: Napa, Collfornfa » Evahiated tidal influence
on free product ovenrrance in site wolls al a bulk transfer facillty adjacent the Napa River, Reviewed site
dita and recommended alternative remedial -approach for the: site,  Homer, Alaska - Reviswed a
hydrogeologic study that evaluated the tidal Influense o petroleum hydroearbon fate and transport beneath
the Homes 8pil.  The ground weier flow dirction varled 360 degrees, with o preferential fow
perpendicular 1o the closest shorotine. . ‘

Property Transdction and Land Developmant

Experience Qverview: During preparation of Phase | and I environmental sile assessmenls (BSA's) for
propeity/buskness. sale or purchase, Mr. Clark-Riddeli has provided extenslve intepaction ‘with ellent's
representativoy: and others, Including atforuoys, real estate brokers, londing fistitutions, tenanls, other
tonsultanis, and contractors, Mr. Clark-Riddatl had worked closely with client o condugt approprlaté work
scope-to achleve: client objestlves for dost control and liablly minimization, He has helped establish
baseline condlions, especlally Important for active service Slations with ‘USTs. ESA re typically
periormed 1o fu compliancs with ASTM siandards, “The ESA'S are used fo identify potential environmintal
concerns o the subjest property or on edacent properlles.  \hen appropriate, Mr. Clark-Riddelt
recommends and manages Phase 11 ESA (subsurface sumpling), prepares remediatlon cost estimates, and
oversees Phase U romediation work,

Phase 1l ESA, Regylatory Interactlon, ind-Linbllify Assessiment for an Indusirial Facility in Richmond:
For thls former Industrial fadllity in Contra Costa Counly,. Califomia, Mr, Clark-Riddell was retained
further charaeterlze subsurface chlorimatéd compounds 1o belp facilitale property sale and liabllty
assumption for residual contamination. The goal of the actlvity s to furtler define ehlorinated compounds
#nd hoptfilly dentonsirate thal detected compounds do not pose s signifieant risk to human heslib or the
environment, Thess offorts are designed to quickly outline a plan for monltored natural afienuation, ond to
ntinimize the uncertainty pedatming lo fulure compliangé gosts and potentlal liabillity. Pangea was hired
through tie cllent’s Jegal counsel 10 review the néw Information and estlmate lifoeycle costs for
environmental compllance; Pangea cal{bitated hs cost estitates by contacting key regulatory personngl and
dlsoussing slte datg without slte dlsclosues. Consistent with Pangea’s expectations, the rogulatory sgency
fudleated thet the sile would requite additional assessment and long-torm wonltoring at & milnfmurm, Slie
renediation would enly -be required If conmamination reprosented @ significam threat to human healih
and/or the environment, to be evaluated by soil pas sampling and a sensitive receptor suray,

Oiven the project wncerininly; Pangea prepared eosl estimates for varlous :assessment and remedintlon
seenarios, and offered a probabllity analysis of the different sceivarios, This rppronch offectively illustrated
thé range aiid likeliliood of polentisl costs. Pangorn nssisted (ho clent and legal connsel with sn evaluation
of transaotion alternatives for negolintion of fisal transaction torms with the prospoclive purchaser. Pangea
I5 surrently completing sampling of soll pas, soll and groundsvater to assess slto cond|tions; and will update
remedlatlon and compliancs ¢osl seenarios.

Client quole: *Bob Clirk-Riddel! wenl the exira mile for ug, atid carefully documented possible scenarios
and Hikely costs related to our situntion. He also swamarlzed. transaction. alfernatives for managing
ehvivonmental risk and eost, From n corporate perspective, Mr, Clork<Riddell®s reports enabled sppropriate
action lo be diseussed at alt Jevels in-the organlzation with no ambigulty, A vefreshing approach to a
delicale igsne,”
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Remedintion for Resldeniial Development and Property Transfers Mr. Clak-Riddel] wes the lead
tasnager for remedistion and plosure of a high-profile former industrial site on approximately 2 scres In
Bglcryvillé; CA. Tho site sibsurface was prepared for approximalely high-denslty housing i corijunction
with the remedintion, Pelrolcum hydrocarbons Impacted the site from two USTS snd four ASTS, wilh free
product présent. With the ¢serow: deadling: spproachiug, Mr, Clark-Riddell prepared. and suceessmlly
implemented site remediation to negotialed cleanup standards within ulng months, Mr. Clark-Ridde!is
cost control kept ghc projoet on tiack despite the excavation volume: exceeding the prior consulfant's
‘esthmato by Four timas, Approximately 17,000 lons of coptaminated sofl and perched groundwaler was
removed, Shallow soll gas sompling and risk assessmenl services helped
demonstrate 0o slgnlficamt rlsk 1o the future site residents,  Daed
restricons and vapor barclers weye required o taotlllate closire.
Meellngs were eld with the RWQCR's risk manager, Alameda Coumy
Huglily Care Services Agency, Clty of Emeryville, attorneys, developers,
propefty owners, and noarby comniunily members.  Resilted (i olosnre
withowt ongalog proundwater monitoring. of residual contamination,
completed bafors the final esorow deadtine,

Residential Redevelopment using Oakland’s Urbnn Land Redevélopment (ULR) Program: My, Clark-
Riddell managed site remediatlon and cleanup level negotiation o facilliaic sesidoniial redevelopment In
Qakland, Califorok, To establish site-specific target tevels (S8Ts), Mr, ‘Clark-Riddell used the City of
Oakland’s. Ookland Risk-Based” Coreecitve Aetlon: Technieal Hackgronund Document froin the ULR
Programi. Remediation hvolved soll gxcavation, and installation of oxygen releasing compound within 2
10-ft decp Irench 10 stimulate. degradafion of residual hydrosarbons, To Influence hydrocarbons offsite,
hydrogen peroxide was fijected In two wells over 4 slx-week period. A sansillve receplor survey dentified
and sateguarded kinown regeplors, .

Lirehifity Assessment mid Mitlgaftony San Francisco, Californin « Prepared reports estimatlng potentlal cost
Tiabitity assoclated with known USTz or discoverad lead or hydrocarhon impact. Oakland, $an Franeisco
aid San Mateo, California - Helpedd secire “eomfort Intters” from regulalory agencies on property owner's
behalf, which Indlcate that a third party Is responsibie for the known comamination, Ha¢ asslsied whh
secnring Indemnlfication durlng proporty transaction proces. .

Site Assessment and Remediation of Petroleum Hydrocarhons

Solt aind Groundwater Assesswient andl Remedlafion of Petrolear Hydracarbonsi 1end engineer for
scoping st assessmént’ of pelroléum hydroearbons and conducting risk evaluation. 1o many cases,
assessrment activities defing lhe ateral and vertical axtant of contaminalion in a rapld,
dynsmic maper 16 control sost and expedite closure,  When sife ¢leavup 15
neesssary, Mr, Clark-Riddeli evaluates Traditional and tniovative remedial options
and coordinates feasibility and pifol festing. He has desipned, permitted and
implemented romediation for fasoling seevice Slations for 'a major off cotpanies,
small ofl companies, and independent statlon owners/dealers, He has coordinated
remediation st over 200 service sfation using dual phase extragtion, air sparging, soil
vapor. exlraction, ground waler pump and e, free-product recovery and
blosparging, Selup operation. and malitenance. programs and schicved regulatory
ease elosure,

Free Praduct Recovery for UST/Hydeand Sestéon M, Clark-Riddel| was the fead engloeor and manager to
remediate two-acre vehicle mainlenanco and fucling facility th San Franelsto. Tasks inctuded removal of 4
USTs and 550 lnear feei of fiborglass piplng from the pressarized hydrant system: installation of o soli and
eroundwater 1omedlation and treatment syslem; remadintion of stoekplied sail iinpacted with hydrocarbons
and Jead to avold expensive soll disposal s hazardows waste; Intensive regufatory negotlations; and
ongolng compllance, The. insilu remediation system consisied of Soll Vapor Estrastion (8VE) and Total
Fluid Exteaction {(TFE) with' submersible preumatic pumps. The TFE system oxtracted floating
hydrovarbons (LNAPLY and gronndwater, Abovegrotind $oil bloremediatlon of 1,000 euhic yards of soll -
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involved vapor exiraction, uuirient addition, and proprietary hydrocarbon (legraders, The soil was reused
onsite with regulatory approval. ‘

Remedlitlon Sysiem Selection and Siandurdization;: Standidized remediation approach and developed

equipment for sofl vapor extructlon and treatment. Compated eapabifities, features and cost of blowars,

carbon adsorptlon sysies, diffuser stacks, and advanged oxidalion equipment such a8 infernal combustion

angines and thermel and eatalytic oxtdizers, Asslsted with standardizatlon of remediation work plans and
systeins for ground waler extraction and treatment. Icorporated standardlzed systems and worl plans into
remediation projeets, Made presentalions 1o major ol coimpanies,

UST Cloanup Fund Assistonce: Manpped all aspects of UST
Cleanup Fund projects, hictuding clahv application preparstion, pre-
approval requesis, relmbuesament requesls,  Experlence  with
approximately 25 clalmants, projects, Including sites in Burlingame,
Fremont, Hayward, Miipitas, Mountain View, Oakland, Palo Alls,
Sacramento, Sun Jose; Ban Francisco, San Mateo, South San
Frangidco, snd Weed. Succossful In seoping projects to faciljime full s
relmbursement from the Fund and to achieve regulatory case ¢losure, T Uil

Chlorinated Hydrocarbon Assessmant & Remediation

Guarquieed Reynediation af PCB and Selveut Piupne andd Insurmnice Program: To end the legsl stalemate
belween two manufheturing. firms, Mr, Clark-RiddeHl offered an fncentive-based performance puarantee
fedturing & blend of ‘provei and Intipvative low-cost remedial solitlons combined with. sophisticated
Insiirante instruments. The contaminants’ o conceni were PCB- anidl chlorindléd solvents (primaelly
dichlorobenzenes (DCBs) and trichlorohenzenes (TCBS)) In soll and groundwaier straddiing the property
boundary. During negotlations with the RWQCB and the developmentof site remedlaiion gogls, proposed
and gol upproval for, deptti-specific cleanup levels to conlrol cost, Approximately 1,200 tons of
contaminaled soll svas removed from the sile and VOC condepirations in growndwater have decreaged by
(v orders of magniude;

PCE aud Stodifmrd Solvent-ar Former Dryt Cleaners: Emeryville, Caltfornla « Performed lateral snd
vertieal assossmsont of PCE and Staddard solvent In miiltiple shallow walter beating zonss, Instalied wells
An differsn depths, Effort relaled to propery transactlon and thigallon, Used dynamic techniques io
adeguately assess contamination quickly and cost effectively.

Dy Cloarier Sites: Betkeley, California « Porforined extensive site assessment; Indoor alr testing, and
mijligation tesling in -a Tast and dyoamic manher to evaluate conditions and respond to discavered
subsurface PCE and relaled degradatlon compounds at an operating diy cleaning fecility, Helped
determine PCE extent in soll gas, soll and groundwater, Used membrang Interface probs sqtipment (o
provide real-Umge data on contaminant congentrations and soil conduetivity to better assess conditions and
seleet. confination soil and groundwater sampling loeations, Conducted Indoor ‘air sampling Within
operatling oléaner 3nd adjacent bulldings 16 assess polential impadt to-fndoor alr, Completed testing of
substab vapor extraction for site intgrim remediation and vopor collsotion, Worked with elient and fegal
oounsel, Oakland, California~ Helped design and implement # remedial spproach for.a former dry oleaner
site,. which resulted fn ¢ase closure from the Water Board, Abandoned facility had been idle for over six
vears and under Htigation, Emeryville, Californla — Performed Tateral andd verilcal assessiment of PCE and
Stoddard solvent in multiple shallow: water bearing zones, Installed wells in differeot depshs,  Effort
telated (o property traasaction and litigation, Used dyntdiic teshniques 16 adequatély asseds contamination
quickly and cost effeotively.

Sill Vapor Extracflon of TCE: Mouniain View, Californin + Afler evaluating difforent remedial
aficrpatives and feasibility festing; designed and Instollsd Yapor extraction system to vémove TCE and othee
chlarinated camnnunds fram sailand srotmd water,
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TCE gl PCE Rensediation: Palo Alto, Callfornla « Represented property owner's Interest in evaluating
ad Impioving remediation efforts using dual-phase extraction and pround water sxirsction at a former
plating facility, .

FOE and Vinyl Clioride Remadiation: Livermore, Californla « Negotlated For shuidown of pump-and teat
sySlem wfor achieving asympiotic removal vates,  Used field testing 1o demonsirate other remedlal
technotogies were not cost effective or applicable,

Feasipitity Stules: Prepared remedial feaslbility studies for several sites in the San Francisco Bay Area
with elther Biydrocarbons or halogenated volatile otpanto compeunds, Evafualed numerous eqilpment
supplices and system. effecliveness of remedial. teghinologies, inciuding wiirdviolethydrogen peroxide
treatmient of ground water for halogenated and non-lialogenated compounds,

- Remediofion. Gugincerlpg for DOE: U8, EPA Superfmd. SHes, Livermore, Califoraia - Prepared
‘economic ond performince evaluatlon of inssitu-aiv sparging compired to conventlonal vapor-and grotind
water exlraction for remdiation of TCE based on feld tests at DOE In Savannah Kiver, Prepared cost
estimates for remediition altérnalives, Evaluated soil vapor treatment systern inchided automated carbon
adsorption and thenmal vxldation with vapor phase scrubblng for sites in the Mocho and Spring Subbasing
and the Altamont Hills.

Metals Containment & Remediation’

Lead Confainment: Qakiand, Californla-- Evaluated remedinl stralepies for lead-bearing soll. at 8 former
serap yard, Researched naturatly-cocurring lead concentralions it Oakland. Seéletted remedlal strategy
constsling of llme treatment of shallow soil and sapping to conlrol pH in site soil for prévenling lead
vobfization.

Arsenie and Hydrocarbon Rewedintion: Haywsrd, California - Designed a ground water exlraction add
trentdient systern b vemedlate gasoling-ranpge hydrocarbons 4nd arsente, Activated aluming cartridges were
tsed to Wreat the arsenie, whish apparantly originated from: pesticide uge In old orchards. Complex
Interbedded olay and sandy units complicated the remedlal efforts,

Zing In Svl aird Cronndwarers Oakland, Californin = Por this property teansaction at an industrial facility,
Bob Clark-Riddoll Interfaced with the California EPA (DTSC), the Reglonal Water Quality Control Board,
seller and thelr tepal counsel to assess and remedlate metals (zInc and other compounds) and low pH at the
site,

Barium Excavation Disring UST Remaoval; Betkeley, California « Coordinated removat of ¢ 1,000-gallon
waste oil fark and 250 eubic yards of Class 1 hazardous soil dne o elevated barluim cancentrations. Used
mobile [aboratary to expedite project ond contfol costs. Exeavated to fullest extent practical without
undérmining r sireet and building. Recelved segulalory closure. :

Ragulatoty Compliance/Hazardous Materials

Regniatory Complianee for Large Private Flrin: Sun Franolsco, Califernia ~
For this. large olicnt. Mr, Clark-Riddell has been providing regulatory
. OOHipliance. services for up 1o 10 years; assisting with a wido range of

4 gompliance needs at Iheit many facilitles, Services have HMBPs, SPCCs &
compliance audits, ait perinit updales, wasle discharge: sampling and
i seporting, DTSC Volumtary Cleanup Agreement, and site remedintion and
mionitoring. )

Storniwitier: Northeen Salifornin - For gevedsi school distirots and Industrlal/commercial facilitics Mr.
Clark-Riddell hns been managing proparation of stormwater pollution prevention plans (SWPPPs) and

mwannl eincmsusior wirmitnring
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Waste Disposel: For the City of Oakland Mr. Clark-Riddell has epordinated disposal of hazardous
materizds. Inclodes profiling assistance -and -working, wifh disposal contractors and disposal facilities.
Provided waste dispasal services for numerpus assessment and semediation projects.

Leond Bexvelopmert Feasihifity Stndies sander WEP.A: Adington, Virginia - Managed 2 feasibility study and
site design guidelines study per NEPA reguirements for 2 development of 44 milliens sguere feet of
necupiable office space In 2 congested vrban setting. -invafved site rewiew and geotechnical and subswriace
investigations which indfcated the presence of freon, PCBs; and petroleum hydrocarbons, Also fmvolved
assessing the: mpact to waterfowl znd other wildlife “hebitals, water quality, wetlands, 2nd the
transportation and other sociceconomic Infrastrocture. Managed 2 second study: to develop a six-story 1.6
milfion square fect buiiding in 2 wooded suburban. setting along 2 <reek, requirg habitar delingation,
urban planming and comminity relations.

Wetlands Defineation and Restoration

Petfands Delineation and Restoration: San hiateo, California — Under oversight by the US. Army Corps
of Engingess, Mr. Clark-Riddell eocrdinated 2 wetiands defineation study snd subsequent restoration for
this smalf airport parcel. e Clark-Riddell worked closely with 2 Certified Wetlands Scientist to survey
e pares] and implement Testoration. :

Construction Management

Offfcs Buitdime Constrivction: Silver Spring; Marylard - Was onsite enginzer responsible for frspecting
electrical and mechisnice) construction with Tespect 10 construction drewings for a 12-story office building
forthe U.S. General Services Agency.

USPS Factlity Eipgrader San Francisco, California - Projeet marnager for oversight of $5 million upgrade
of mein mail processing faciliy for .S, Posial Service.

Remedition System lastsifotion: Oversight of remediation systemis’ thepughout Californda, including
inspection of civil, mechanical. and ¢lectrical disciplines. .

Technical Proposal Services

Proposat Preparation Services: Los Angeles, California - Hired as technical writer for preparation of farge
sovernmenit proposals including Emergency Response Services for EPA Region 4 of the Southeastern U.S,,
.and assassment and femediation services for the TERC for the Ammy Corps of Engineers. Imvaluable
experience with Jarze weams of fechnical stafffwriters, graphic Hlustrators, and scnior managément prder
el ene Framiac and hioh stakes: ’




Expert Opinions - Bob Clark-Riddell, P.E. May 9, 2011

Andy’s BP Ing v. Amir Shirazi et al
1680 and 1604 McKes Road, San Jose, CA

Opinion #1: Gasoline-related contamination from 1604 McKee (1) has likely
impacted 1550 McKes property in the past and may stlll currently impact 1590
McKee, and (2) has likely impacted property nearby 1590 McKee where the
regulatory agencies have required additional contamination delineation by the
1590 McKee responsible party.

“This opinion is based on the following information:

1, A significant release of gasoline-related compounds oconrred at 1604 McKee (Moe's
Aran), as evidenced by soil and groundwater contamination af the site [Groundwater
Investigation Report by WellTest, September 25, 2000,

2. “The stability of the dissolved-phase groundwater plume has not been determined”
for the 1604 McKee release [Groundwater Inthigation Report by WellTest, Seplember
28, 2009]. Additional evaluation of plume stablluy is required [Well Installation Report
by WcllTest, Jamuary 7, 2010}

3. The groundwater direction from 1604 McKee is partinlly toward 1590 McKee, with
1590 McKee in the cross/downgeadient direction from 1604 McKee [Figure 1],
Dissolved contamination tends to move 1t a dovwngradient direction, and to diffuse

. laterally (including ocrossgradient) dne to the contaminant copcentration gradient,

4, MTBE is highly soluble in water and tends to mngl ate in groundwater significantly
faster thati other gasoline-related compounds due to its high solubility and low mates of
adsorption to soil.

5. Subsurface utility conduits are present under McKee Rond and slope downward
past 1604 McKee toward 1590 MeKee. The invert (flow ling) of the storm drain sewer
is approximately 6 f deep, with the storm drain backfill material extending to
approximately 7 ft deep. The water depth in Atco well MW-2 has ratiged from
approximately 5 to 8 ft depth, Therefore, when the groundwater is shallower than the
storm drain trench bottom the storm drain is a potential conduit for contaminant
migration towaid the 1590 MoKee site: Sanitary sewers also run past both sites on both
sides of McKee Road, but the depth is not shown on the reviewed maps, These sanitary
sewers may also be condulta. for contantinant migration from 1604 MeKeée toward 1590
MaKee, [Storm dram and sanitary sewer maps],

6. MTBE detected in Arco well MW-8 Joeated downgradient of 1604 WMeKee on the
Anne Darling School property suggests that MTBE has migrated at least 150 £t from
the 1604 McKee site (and that MTBE is preseat across McKee Road from the 1590
McKee site) [Well Instatlation Report by WellTest, January 7, 2010]. For comparison,
contamination from neatby former Chievron site apparently niigrated approximately 250
ft downgradienit according to well locations [Figure 11, while contamination from a
petrolenm Irydrocarbon release at 1590 McKee (Gas & Shop)(first discovered during a
1988 fuel piping repair} apparently migrated approximately 220 ft downgradient
assuming MTBE deteoted in offsite Gas & Shop well MW-12 is niot from another source
such as 1604 McKee [Gas & Shop Monitoring Reports].

1

EXHIBIT B




1.

9.

The hig!{es_t MTBE congentrations in groundwater have been observed at 1604
MeKee; 4,900 ug/L in well MW-2 on 10/21/01 versus-4,040 ug/L at 1590 McKee in
MW-9 on 9/24/04 [Groundwater Monitoring Reports]

MTBE conecutrations in groundsvater conld be higher than observed becanse the

well sereen (13'-18’ depth) for Arco well MW-2 has been consistently submerged [Well
Installation Report by WellTest, Jatwiary 7, 2010), and shallower gasoline-related
contamination was detected shallower (107 depth) i siee soll 1604 MoKes, including the
only MTBE detected in soil. [Table 2, Groundwater ]'nvestigation Report by WellTest,
September 25, 2009], Similarly, the well soreen for MW-5 is also submerged so dissolved
constituent concentrations may not be representative and could be higher than reported
[Wcll Installation Report by WellTest, Janvary 7, 2010],

When MTBE was first discovered in Arco well MW-2, the closest well at the 1590
MoK eg site was Gas & Shop well MW-2 [Figute 1]. MTBE concentrations in Gas &
Shop well MW-2 are significantly lower than in upgradient Areo well MW-2 and
exhibit a similar concentration trend [Figure 2], During the first monitoring of Arco
well MW-2 on January 13, 2000, an elevated MTBE concentration of 3,000 ug/L was
detected, Approximately ning months later the MTBE concentration in Gas & Shop well
MW-2 increased from 13 ug/L to 320 ug/L [Monitoring Reports].

- Opinion #2: CGontamination emanating from 1604 McKee has caused the 1590
MeKeo ownerlresponsible party (RP) to incur estimated damages ranging from
$8,600 to $43,000,

~ This opzmon {s based on the following information:

1.

4i

1590 McKee ownet/RP was x: eqmrcd to install and nionitor well MW-8 in 3'%“‘ Street
between 1590 and 1604 McKee sites,

1590 McKee ownet/RP was required to install and monitor wells MW-10 and MW-11 in
MceKee Road, which are located in the cross/downgradient directlon from bioth 1590 and
1604 MoKes sites: .

Wolls MW-10 and MW-11 are located nearby underground storm drain and
sanitary sewer utilities that could have acted as preferentlal pathways for
contaminant migration from the 1604 McKee site to the McKee Road impact
monitored by these wells, '

Well installation costs include workplan prepatation, interaction with agency oversight
staff, permitting, other pre-field planning activities, drilling by a licensed contractor, soil
sampling, well materials, well development, laboratory analyses, soil and water disposal,
traffic control, wellhead surveying, and reporting. These well installation and related
costs are estimated to cost approximately $13,000.




s
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Twenty eight monitoring events have been performed on well MW-8, MW-10 and
MW-11, for a total of 84 well monitoring/samplings over an eight year pexiod (2003 to
2011). Each monitoring event includes cost for well gaunging, well sampling, laboratory
analyses, field supplics, permitting, traffic control (inelading hiring of off-duty San Joge
Police officers), water disposal, and teporting, Assuming a cost of approximately
$800/well for monitoring, the monitoring costs for the 84 well monitoring episodes is
approximately $67,000. .

Project management costs Tor well installation and monitoring of these wells ate
estimated to be approximately 54,000, assuming approximately $500/year for eight years..

Combining the above ‘corrective action’ costs yields u total cost of approximately
$86,000 incurred by 1590 McKee RP.

Parties with commingled contaminant phunes often apportion cost responsibility to each

contributor based on the estimated relative contaminant contribntion from each
hydrocathon relesse. For cost estimation purposes, I estimate that the contribution from
1604 McKee release to the area near and downgradient of the 1590 McKee site (between
MW-8 and MW-11) could range from 10% to 30%. Correspondingly, the corrective
action costs or damages incurred by 1550 MeKee RP range from $8,600 to $43,000.

. This cost range does not Include costs incwrred for the following offsite assessment

performed nearby 1590 MceKee in locations where contaniination could have migrated
from 1604 McKee: soil and groundwater investigation within MeRee Road in 2005
(Bortings HP-1 through HP-8); offsite well installation in 2006 (MW-12, MW-13 and
MW-14); monlioring of offsits wells MW-12, MW-13 and MW-14; and groundwater
investigation in 2010 (Borings HP-11 throngh HP-17),
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TABLE 1

Well Construction Deteils
Moe's ARGCO
1604 Nekee Road
San Jose, CA
Well Welt SCYWD DWR # | Installation Lasiny Borehole Screened | TOC Elewationn] DTWibfoc} | Well Screen
LD Type Permit# Date Diameter {Inches)] Depth {ft bgs] (terval {ft bgsk  {ft. MSL}] 103710 7103 Flooded?
MW-T | Moniloning | SOWOD?EFt 714577 12422799 -2 ; 48 . 13118 84.76 510 Yes
W2 | Monitordng | 9OWOGT88 | 714578 12422199 2 20 13020 B4.64 5.63 Yes
MW-3 | Klonfforing | 0SW00220 te0091120) 074508 T 18 131018 Not Surveved 5.44 _Yes
M4 1 MonRoring | 08WO03I9 | eD0S11191  §7/15/09 ¥ 18 . t3i18 Not Surveved 597 Yes
A8 | Monitoring | O9WOOPE0 | e0099572] 12121408 % 20 151020 Not Surveyed 7.23 Yes
Report No. 2233
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} TABLE 2
Groundwater Manitoring Datz

Mag's ARCO
- 1504 IicKee Road
San Jose, CA
Wekl Daie TPHg B T E X |MTEE] MYBE ! DIPE| ETEE | TAVE| TBA | EDB [ 1,2-DCA Meth. | Bl | Depth | YO | G Screspy
Fumber pafl | __gg{_L pafl | poft. | poll. pgfl | pgit | pofl| poll | poit bpgfl fugfl | pofl paiL. porl. | to GW| Eley. | Elew. | Submerged
M-t jJOwsiong 108 1 1B5 | 24 | 297 580 B0 | <25 | <25 | <25 1 /0 (<5 | <05 1o na | 711 {8476} 77 65] Yes
(Screemed | 04720/00F <50 | <0.5] <05 | <0.5 | <05) 810 ] m= fa ] na | na | na | na via na 1 -ne. | 43% |84.7618005 Yos
13<18Y [ 0728i00f <50 | <05 <05 | <05 <05] 50 F na na] nae | na | na | na na na na 6.63 | BAYEIT?ES Yes,
otE2ml 120 | 46 | 057 | <5 0621 1,600 na ma ] na nz fe | na 2 na N2 812 | 8476} V857 Yes
07U <30 | <05 ] <05 | «05] 087 330 2200 | <500 <54 | <50 | <24 | na na 12 e § BAE | B4VE[VE.2E Yes
OSINEL <50 | <05} <05 | <05]<05) 250 | 250 («5.8] <50} <50 <25 ) nz ] na nz na 3§ 9.2 |84.78!77.48 Yos
@1102] na na e na na 03 8. nz | n3 2. fire] na na. 13, na 579 8476|7397 Yeg
02020102] <50 | 05 | <Bb5 4 <05 <05 | <50 b4 <G0L-<50 | <5l | <25} na na 73, na, 532 (8475|7394 Yes
O319002] <50 <05 0.5 §<05] <05] <5 LR <05 <05 | <G5 <5 | n= na. . ™ ne 591 |B4.76| 7035 Yes
oe3pm2l <50 <05 2.0 §1<051 93 78 28 <251 <251 <25 |<25| na {- na <2500| <2501 6.13 | B4.78 | 7383 Yos
12026024 <50 | <05 | Q.51 <05 ] <05 ] <50 1.0 <P.5| <065 | <S5 PLBB} na na na na 4.35 | 8278|7378 Yoz
0203032 <60 [ <05 | <05 [ <05 | <06 | <50 na na g na f o | na na na na 539 {84.76]ve37] Yos
C4r23/03] <50 | <05 05| <05 | <051 <50 na I na| ng | ng | na | na ria ma |. na | 591 (847617835 Yos
OFF0703] <50 | <054 <0.5 | <35 | <0.58] 170 na na | na ma | n3 | na nE na na 6.0t |84.76176.75 Yes.
100803 <50 | <051 <0.5 | <DS [ <0.5] 78 ac na | na na | na | na na na na B4S 184757831 Yog
02005/04] 76 | <051 <05 | <05 28 f 110 na na i ng | na | na | na| na ns na 540 18475179.27 Yos
05r22i4] <S0 [ <05 <05 | 05| 05| 25 na na | na nz | na | na ng n2 na 424 18478|78.52 Yes
03/200a4 ]| <50 | <05 | <05 | <05 | <05 <50 na. | na na. | na { na TR nz na 572 [ 8475|7804 Yes
1220004 <53 <05 | <0.5 | <0.5] <16y 110 ra ng o na-{ na | nz | na ng na na § 530 {8475 73.86 Yes
0318005 <50 § <0.5 | <0.5 | <05 <)5%] 160 ne na | g ni na | na na na fart 4.58 | 8475|8008 Yoz
05715905 ] <80 | <05 | <15 ] <05 |<05]| 72 ne gl ag | na I'ra et nz na na | 580 [84.75(79.16 Yos
QRER05| <50 <05 <05 F <05 {<05] 78 na n2 | na nag | na | ng 03 na na .80 | 84.76 | 77.96; Yes.
0330108 <50 | <05 | <05 | <BS | <05] 32 3 [<05| D5 ]<05 <5l na | <05 | <300 | <50 | 455 {B4yaisn21 Yes
OGZ10sf <5 | <05 <05 | <B5 |<0h5| 33 32 <05 | «0.5]~<05 | <5.0|<05] <05 na na 503 | B4.76] 7893 Yos
iogemat 82 1 391 38| 164 M 41 58 12| €121 =p2 | A2 | <12] <12 ) ng 7.32 BTG |TF44 Yon
1206r08) 1501 28 L 12 | 337 12} 25 21 <051 Q5§ <05 | <50 <05] <08 bitc] ha 7.13 [BATB| 7763 Yes
g2onrl 401 97| 16 | L0126 | 28 22 §<05| <05 <05 | <50(<05] <5 02 az | 626 |84.76{78:50 Yes
aspasior | <50 | <05 | <0.531<)5|<05| 32 28 <05} <05 | <05 ]<50]<0.5] <05 ng na §.58 184.75{78.20 Yes
Qu2g/0z | <50 j <05 | 05| <05 040 2F 35 <BS5| <G5 | V5] <50 <053 <05 | <500 | <50 | 7.52 | B4FG|Tr.24 Yes
T2HOROTE <50 | <05 [ DB 1055 | 25 ] 22 na n2 | .0z na f.na | na na 2 ne 719 | 8476|7757 Yes
O3/28I08) <50 | <05 ] <L5 | <05 | <8{ <50 na na ha { na ng | na na na ng 512 | sare|rend *fos
D505H08Y <50 | <05 <05} <051 <05t 7 1 =) na na na | na g na na .74 |84.76 7802 Yes
pams] <50 | D5 <05 | <05 | <BS5[ 16 na aa na nx |-ma | n2 na na na 755 BB . Yo
10631008] <57 | Q5| <GS |'<D5[ DS 21 g iz na na | na | nz na ny ng B0 8476|767 Yes
Q20008] <50 | <05 | <05 ] <05 | Q5| 11 na nz | na ne | ma | ma na Td nz 5.71 | 84.76|79.05 Yes
Or2ame] <50 | <65 <051 <05 <05] 15 na na | na na e N na g ng 728 |8 |vr A Ves
DUOSO3E <50 | <5 <0.5 | <0.5| <05 na 3.2 [<05| <05 [ <05 <Al |<U5| <05 na na | §.90 {B&.YE | 75.65) Yog

Regort 1. 2233,
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TABLEZ

‘Groundwatar Monitoring Data
Moe’s ARCO
1684 BicKes Road
SanJoss, T
Welk Date {TPHg & T E X INTBE| MTBE* | OIPE{EVBE | TAME] TEA | EDB | 1,2.D0A1 Meth. | Eth. | Deptix| TOC | B Screor
‘Number poi | wgll] ol | ool | py/t, pyil | poft | poftd pod | paft fpgfl jpefl ] poil | poit | poll |to GW) Elew | Elew | Submerged 7
M2 01300120000 53 | 4.3 |34 | M1 §2400] 3,000 | <50 | <8I | <50 § <50 [<250] <05 <5 | <G5 [ 741 |8464|77.23 Yes.
(Screcnad |D42000) 240 81 | <05 | 19 [8693103] ne ng | me | @ | na | ona ne ng. na. § 533 |Be54|V831 Yes
19-20 |om2e0nl Fraef 28 | 23 | 70| 34 4R na | na na na na | na na na, ng | -8F7 | 8454 TIBT Yes
Q1201 326 | 30 | 20 | 085 3413300 na na | ng na | m | na na B na | 641 |Bs64{78.23 Xés.
Qr30T] 590 | 22 | <1.0 | <10 | B92]4700] 4500 | <50 | <50 | <52 [14DD| n=z na na na 671 1848317793 Yos!
10112011 290 20 | <05 | <05 <051 420071 4500 | <100| <100 | <100 §<500| ne n2 na nz 753 1845477708 Yas
QU802 ma | na na na | ne{ na na na |. nz na | ta | na na na na 6.189 {2484 ] 784S Yas
Q25002 | <280| 0.5 | <05 | <05 | <05 {3,400 3.600 | <T00| <900 | <100 {<500] na na na na 7.55 {BLBL {77 Yes:
RAE02| 136 <t <1 <t | =<1 |2200F 3,500 | <50 | <80 | <573 1 5¥0°} na na ng ne. 812 {84.5417852 Yos
QUBW0e2| 430 | 1.2 | 083 [ <G5 | 3.2 {1,800 2,200 | <50 | <59 | <50 |<503} na- na  KSDODY<S000] G4 (8447850 Yes
V2602 | <108] «i <1 <t | <1 12,200F 2,290 | <50 | <80 | <50 [<802] na na na. na. 555 {84847 7808 Yes
Q20303 | <150 <151 <15 | <t5 [ <1 5122300) = na | na na | na I na na na. ng 582 {B46L178.82 Ya5
04123003 | <150 <1 5] <15 { <15 [ <15 2800 na n2 | na na [ ns | na na na na 541 ]1B4.64§78.23 _Yes
QUOTI03| 120 | <051 DB <05 | <05{1800} = va | na | na | na | na na ne na 6.33 1845417831 Yoz
10003 | 18% £ 078} <05 | <05 | <0S5]1800] ma na | mna na n | na na 2 nz 5.76 ] BLH43177.B8 Yo
QU604 | 178 | <05 <06 | <BS | 20 {1600 "2 na na na ng { na na na na 6.02 1848417862 Yoo
06722104 | 160 | 072 | <0.5 | <0.5 | <051 1300 2. na na na 1 na | na nex na ng 650 1 8164 178.04 Yes
ugon4 ) 413 | 25 | 1.7 | 4| 20| 810 na na § na na | ne | na n& na nz | 706 184847758 Yazn
2reemd] 170 2.3 { <05 | 0.52) w8 | 93¢ na na na na ng | fa B} na na 630 1846417834 Yes
0318005 | 220 | 2.4 | <05 | <05 {075 BSD na na j na ma | na | na FI) na na 525 |3464{7%230 Yos.
OBM{SI05] 223 | 5.3 | <05 | 1.7 {064t 750 e nz | na na | na | na na na ng 505 |B4.64178.59 Yeos
00/2985] 19} 3.3 <05 | 1.4 ] L1 ] 71¢ ne M2 § ha n2 | ma | na e na na 15 1818417749 es
O30S ] 150 ] 25 1 <0E | 067 DO | 430 340 1<501 <50 (<50 W0 ]| na na <5,000] <500 | 522 ;846417342 Yes
0ERTDS] 2801 353 ] 12 | 131281 410 | 410 §<i0f <10 [ <10 130 | <10 na. na ra B.53 [ 84.64|78.11 Yos
porsns] 120 | 1.3 [ 032 | B53) 26 | &0 557 <47 | <7 | <7 [ <1T0| <17 Nz e ra ¥.56 |84.84|77.08 (oS
210667 183 [ 087 [ <08 | <051 4.1 | 280 280 <1t <10 | <10 {100 <10 | <10 na =) F.42 | B4.64177.22 Yes
0220007 1RO | 183 067 | 652 1.9 | 280 2680 1<50! <50 | <50 | <50 | <58 | <50 i na | 570 |B84.64}177.54 Yos
05izSroT] 99 | 130 | <05 | <05 | <50 250 | 280 | <50 <50 | <50 | <50 | <54]| <50 fna na | 557 | 94847757 Yes
Jo4ay: 2801 30 | 029 | 030 | 076 | 120 170 <50 <50 | <5LC | 180 1<501 <5l |<5IKIR] <500 | 765 | 8464 (V604 Yes
12:06:07F 190 | 068 | <05 ] <0.5 | <0.5| B4 na na na | na nz | N2 na na na ] 7.52 1848417712 Yes
Q3726708 F 230 | +8 | D5} 078 | 28 | <0 na na 1=} na ne. | pa A 02 na 5.0 [384.64 | 7854 Yes
06105081 220- | 081 | <15 <«C5 | <05| S8 na n2 | e | na oz | na ne na Nz [| 702 | 8464|7762 “Yes
OBO10S] 170 | 21 1 1B <05 | <05] 48 na na g n2 o |oe nz na nz2 7B | 8464|7688 Yes
1003108 130 1 14 | <05 [ <G5 | <05] 32 na ma | fa na fna | nd na na na 815 | 8462|7640 Yes
g3Pe0e] 91 | 053] <05 | <05 | <DS| 32 e na na na na ng na na na | 6.08 |84.64|78.56 Yos
DR20109] 87 | <05 ) <085 | <5 | <B5] 53 N2 na na na ng | na na na na TA3 | 8484 | T2 Yes
B309/09Y 100 | <tL | <10 | <10 | <10} na 43 <t ) <10} <fQ | 120 | <{ 0| <id 2 na 5.62 | 84.54|75.01 R

Rapoct e 2233
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TABLE 2

Groundwater Montoring Dats
Moe's ARCO
1604 McKer Road
San.Josg, CA
Well Date [TPHg] B T E X | MTBE| MTBE" | DIPE | ETSE| TAME] TBA | ENS [1,.2-D02] Bath. | Eth. | Dopth | TOC | BW Seroon
Namber pgfl. | pall | park | paft. | pof pyll | wall. |pgfl | pgit | pgf | poi (ppfl} gl pofl | pail | to GWI Etey. | Blev. | Submerged @
#W3 JOTR0M8L 75 | <085 18 | <05 | <35]| <50 T na 1 na na g ne | ma na nz na 741 | NS | NC Yes
(Screened | 030540 | <50 | <05 «0.5| <0.5| <0.5] ‘ma <05 |<0.5)| <05 | <0.5]<20|<05| <05 na | na | 544 | NS | NC " ¥ms
13-18]
MW-4  JOTI20f03 | <50 | <5 | <0.5 | <05 | <3.85| <54 i ng | ma na.{ n2 | nma ng k] nag | 1280} KNS | NC Yo
(Screaned [0INQ40]| <30 | <05 | <05 <1.5] <0.5] na <05 |<5| Q5| <05 | <2B|<05] <05 na na | 587 | NS | KC Yos
13- 18%
MRS [0SR <ST | <05 0.5 | <05} 1.8 f na 1.4 na ng na na. | na na- k] na 940 | NS | NG ez
[Streened 10310110 | <50 | <05 ] <BS | <25 <0.S5| na 14 <05 | <05 <05 E<2B|<05] <S5 na a3 T3 | NS b hNC Yes.
15- 200
oF- FOMEEY] <50 | <0.5F <05 | <)) 1.2 | na 14 na 4 na na "3 | na na na na 940 | NS | NC Yoz

Repott Mo 2233
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TABLE 3

Soil Sampling Data
Moe's ARCO
1604 WicKee Reoad
Ban Jose, C&
Boring Sample Bample Date TPHg B T E - X MTBE
Name D Depth {ft bgs)} mgfég | mg/Kg | mgfKg | mofKg 1 maig | mgiKg
) S5 5 12/22(85 <1.0 <0005 | <0095 | <0005 1 <0.005 <05
WA S-WI-10 40 12722789 <10 <0005 | <0005 | <0005 1 <0005 0.23
S-W1-15 15 1212280 39 0.014 0.018 | 0087 0.18 <005
S-RAW2-5 5 12022189 1.2 0015 0.008 <0.005 0.016 <{.05.
B2 S-W2-10 10 12122199 140 314 0.33 8.8 .31 <0.5
B-W2-15 15 12122¢93 $30 4.3 1.0 5.7 1.9 <2
MW-3dS.D 5 DIM503 <i{ <0005 | <0.005 | <0.005 | <0005 <005
KA AAN.3410.0 10 Q7711509 1.3 <0005 0.012 <0005 | <0005 <005
MN3d15.0 16 07715109 75 <(.005 0.16 o5 <0.005 <(.05
MW-4d5.0 S {7116:08 <1.0 <0005 1-<0.Q05 | <0.005 | <0.005 | «<0.0§
M4 [ Mwad1a0 10 07115403 <10 | <0005 | <0.005 | <0035 | <0005 | <005
MW-4d15.0 - i5 B7A15408 <1.0 <0005 [ <0.005 | <Q005 | <0005 | <005
Mone S-Pi-3 3 01722793 <1.0 <0005 0.2 <0003 0.032 <0.05
Morne S-P2-3 3 0122599 <1.0 <0.005 .007 <005 0.018 <G05
None S-P3-3.5 3.5 01722593 <1.0 <Q.008 2.010 <Q,005 0.025 <05
Mone S-P4-35 3.5 0112293 2.0 <055 0.058 <005 018 <05
Mone SPLAZS 2.5 /22593 <1.0 0.0C5 2.007 0022 0015 <05
None S5-P1-3 3 {22798 <18 <0005 | <0.005 | <0.005 § <GL05 <0.05
Notes:
TPHg = total petrofenrn hydrocarpons as gasoline
B = benzene E = Ethylbenzene
T = foltiene X=Total Xylenes

MTBE = Methyl lert-Butyl Ether

Patts permillion = ppm =mg/Kg
NA = notanalyzed
nme = ot measured

* = Data unavailable

Samples LiF-1, LF-2, and LF-3 collecied by Levine-Fricke
Samples WT-1, WT-2, WT-3, and WT-4 collected by WeliTest, Inc.

See Aftachment F for 2 map showing the loccations of the 91/22/38 soil samples

tof 1
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[ WellTest, Inc. (Project #2187)

Log of Well MW.-5

EANTE20MD2

Moe's ARCO ,
1604 McKee Road, San Jose, Callfornia Sheet 1 of 1
N
{ N . N
8;‘,};;,‘3’ December 24, 2009 Logged By Bill Dugan, P& Chacked By By Ougan, PG
Drilfin ' ofllBt  2,425" ESP Probe Rod with Total Depth ;
Melhoad mfeut‘Push SizefType 7 876" Expendable _mﬂ:[m __| ol Borehily 20 feet bys
DRI GuoRrabe 540.UD g tor WellTest, Inc, (C57-543074) | BPPIOUMONe 75 raet ML
Grovndwater Lovel 8.4 feal Measurad on Sammmg 4 ESP Geo MC Sample Tube Hammer Gaz ’ ’
and Oale Measured 04[540 Method(3) with PVG Liner Date .
Borohola
‘Backl  Well Completion Weil elavation not surveyed
,
s 5
b a2 s}
A € =
5 § [} % ‘g g =]
2 ‘%{' = s g § 5 §
‘ ol B
§ 8 53 12|& MATERIAL DESGRIPTION & | £ | REMARKS AND OTHER TESTS
T O ML g;mdy Bill, dark brown, fiolst, estimatad siff, estimated 10-20% fine ;
. . ssnd; no hydrociuhpn adot, - +8% Dia. Boting (0" lo 1,5'
15" Dla. Roring {1.5'10 5'
4 .
] - . el 0,76" Soh 40 BVE Riser Gasing
] L] 0.8 10 48)
[ B ' Increasing clay contént 100 el b 24128 Dis. Beoring (5" to.207
. A =% :S“]Fg;d;i)g li?:‘l;: rgjo;«; —e}.ﬁr—\gts—d;m?. gl stimated | pla;{luky T Neat Gemgnl {0.5'to 12.&,-)
T 7 o1/08/10 T—]
66— 10— ~i an
4 . “Pre-Pack Benbonte (126 10 14.58)
GH 1 { T moist to very. molst Y -6" Foam Biidge (14.6'ta 18
“ - : - e Pre nack Well (15" lo 20}
A A% 0.0, Pig-Pack Wall, Culside
e - - Laser Is ﬁs Mash Stalnloss Stéel
3 | Gergen, Pagked with 20540 Siliea
+4 4 . —] | Bsnd Over 0.01" Slolted 0.75" S¢h
4] R 40 FVE,
o ng . )
65 20 Botiom of Boring o 20 fool by Total Dapthy of Well 20 feed b
- - =
- wd . !
30— 25 - ' —
4 4 L R
i i ! i ' DVIR Log No.: ¢0098572
. . L ~ - SCVWD Perait No.: GOWODTED
A g~
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o
,I i fgg ® MW-4 GROUNDWATER MONITORNG WELL
| i e Y -5 iom ndh
ANN DARLIRG 3 14 4 50 15587 ':«ﬁﬁx ‘)‘{}I’H & ’cmoentmﬁnn in_grou water
. v Jure 2Tond 22, 2006 NDensi
ELEMENTARY SCHOOL f[ : | Ia'f% Galbted thove lobbeatory dstection Tt
+ o Rt
—— i ! | ['gg , —— ¢
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e LT T~ . : | 2|7 M I SROUNDWATER. G i/t on une 21 ot 22,
. R < : 4 i
Su-3 ol S 7 i N
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1 ) ! FOTES
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- ;o | -
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Subji Re: Andy s BP v, San Jose/Shirazi -

Date: 10/14/2011 8:45:18 P.M. Paclfic Daylight Time
From: Jdomski@aol.com

To! Margo.Laskowska@sanjoseca.gov

CC: awesley00@yahoo.com, tsaberi@aol.com

Ms Laskowska,

We have obtained evidence, as depicted in the attachad photographs, that the City, in
soncert with Mr. Shirazi, has openly violated the Court's Qrder prohibiting work on the
project untll the EIR is approved by the Count.

Mr. 8hirazl has violated the Court Order by substantial repair on his garags,
expansion of his convenisnce store, allowing cars to use the driveways, repairing the
new pumps, eto.— all of which Is prohibited by the Court Order,

This conduct clearly also violates the condition for Issuance of the CUP that requires
that Shirazi comply with all state and local laws.

It is clear form the Clty's records that no permit has been issued allowing Mr. Shwazs
to conduct the activities described herein,

Infact, there is no indication in the record that Mr.Shirazi resubmitted a permit
application after the TRO was vacated by the Court and after Mr. Horwedel said under
penalty of perjury that the permst had been revoked. The record shows that
notwithstanding Mr. Horwedel's sworn testimony, he iater approved the permit, even
though the petmit had been revoked. Such duplicity reveals further evidence that the
City ie in concert with Mr.Shirazi to violate the letter and spirit of the Court Qrder In
this case,

This is & meet and confar attempt to demand that the City take immediate action to
comply with the Court Order by prohibiting Mr. Shirazi from the ccnduct described and
documented herein.

Please respond to this request by Maonday, October 17, 20111t Is also requested that
the hearing on Shirazl's EIR be postponed until such titme as the City and Mr. Shirazi
respond to this request. In addition, this is notice that if necessary appropriate Court
intarvention will be sought.

Jim Dombroski

In 8 message dated 8/23/2011 ©:53:14 A.M. Pacific Daylight Time, |
Margo.Laskowska@sanjoseca.gov writes:

Mr. Dombroski;

As | confirmed to the Court at the hearing on Friday, August 19; the permit to which you refer
was revoked, It remalned revaked while the TRO was In force.
TharK you.

Margo Laskowska

Froms Jdomskl@aol.com [mailtoiJdomski@aol.com]
Sent: Monday, August 22, 2011 4114 PM

Fa: Laskowska, Margo

Ce: gwesley00@yahoo.comy; tsaheri@aol,com
Subject: Fwd: Andy's BP v, §an Jose/Shirazi

Ms.Laskowska,

EXHIBIT C

Friday, October 14, 2011 AOL: Jdomski




Presumably, Judge Huber discharged the O8C and denied the restraining order based upon the
sworn testimony of Mr. Horwedel that ", . | the Planning Department retroactively rejected the
Development Permit Adjustment Application.” (Declaration at 3:20-21). As you may reoall, | brought
tt}%s testimony by Mr, Horwedel to Judge Huber's attention during oral argument at the hearing on
8119114, ,

Glven Mr. Horwedel's testimony, It reasonably appears that Mr. Shirazi does not have a permit for
continuing any work on the subject property, notwithstanding Judge Huber's ruling of this afternoon.

As addressed In my earller email, Mr, Shirazi initiated work this morning hefore Judge Huber issued hls
ruling this afternoon.

In an effort to avald a further Court hearing before Judge Huber, please confirm that the City has not
Issued another permit to Mr. Shivazi for any work on the subject property, after Mr, Horwede! slgned his
declaration. If nol, please indicate whether the Gity will take any steps to halt Mr. Shirazl from any such
work untess and unfll Mr. Shirazl obtains a pemit,

- Thank you for a prompt rasponse,

Jimn Dombroski

ARRRARSARNAAAMAMNRANKAA

James M, Dombroski, Esq.

Law Offices of James M. Dombroskl
PO Box781027

Petaluma, CA 94975-1027
Telephone: (707) 762-7807

Fax: (707) 769-0419

Emall: j[domski@acl.com

This email message Is confidential and rmay contain attormney privileged Information intended only for
the use of the individual(s) or company identifled above, If the readerIs not the Intended recipient or
the employee or agent responsible to defiver It to the Intended reciplent, you are heteby notified that
any dissemination, distribution, or copying of this communication is strictly prohiblted. if you have
recelved this communication it eiror, please cohtact the sender by télephone oremail and delete this
" massage. Thank you.

Friday, October 14, 2011 AOL: Jdomski
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MAR 11 2011

DAVID H YAMA

saparmr Oaurt CA umycfsz(rw Clara
BY /\ ﬁ%& }D IRy

RENEE BOGERS

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

ANDY’S BP, INC., a California corporation, and
ANDY SABERI, an individual,
Petitioners,

V8.

THE CITY OF SAN JOSE, and DOES 2 through
25,

Respondents,

and

AMIR SHIRAZI, individually and dba MOE’S

STOP, and AMIR SHIRAZI, as Trustee for the

MOHAMMAD M. SHIRAZI LIVING TRUST,
Reai Parties in Interest

Case No. 1-10-CV-176412

ORDER RE: PETITION FOR WRIT OF
MANDATE (CEQA)
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This CEQA matter was heard, argued, and submitted for decision at 9:00 a.m. on March
11,2011 in Dept. 22. In advance of the hearing, the Court carcfully reviewed the entire
administrafive record and all briefs and pleadings in this matter. The Court now orders as
follows:

1) The request for judicial notice of six documents (exhibits A-F), all local legislative
materials, by Respondent City of San Jose (“City”) is GRANTED pursuant o Evid. Code
§452(b).

2) Petitioners’ Petition for Writ of Mandate is GRANTED on the first cause of action,
noncompliance with CEQA.

Petitioners argue that CEQA has been violated (in part) due to Respondent City’s
improper rejection of a written traffic report prepared by Traffic Data Service (TDS) in Nov.
2009 as not constituting substantial evidence in support of a fair argument that the proposed
pfoj ect may have a significant environmental impact, contrary to the vconclusion of the draft
Negative Declaration (ND). The TDS report is in the administrative record and was clearly
received by both the City’s Planning Commission and City Council prior to their final decisions
on the proposed project.

Pursuant to Public Resources Code §21080(9)(2), a negative declaration can be prepared
when the administrative record does not contain any “substantial evidence” supporting a fair
argument that a project, as revised to include mitigation, may have significant environmental
effects. A mitigated negative declaration must be prepared when an initial study identifies
potentially significant environmental impacts, but feasible mitigation measures reduce

potentially significant effects to a level where clearly no significant impacts may occur.
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However, there is a statutory preference for resolving doubts in favor of requiring an EIR.
Architectural Heritage Assn. v. County of Monterey (2004) 122 Cal App 4™ 1095, 1102,

Under the “fair argument” standard an EIR is required if there is substantial evidence in
the whole record that supports a “fair argument” that a project “may” have a significant effect on
the environment. CEQA Guideline §15064(f)(1); No Oil, Inc. v. City of Los Angeles (1974) 13
Cal. 3d 68, 75; Communities for a Better Environment v. California Resources Agency (2002)
103 Cal App 4™ 98, 111-112. “May” in this context means a reasonable possibility. League of
Protection of Oakland’s Historic etc Resources v. City of Oakland (1997) 52 Cal App 4™ 896,
904-905. Courts have repeatedly affirmed that the fair argument standard is a “low threshold
test.” Evidence supporting a fair argument of a significant environmental impact triggers |
preparation of an EIR regardless of whether the record contains contrary evidence. League of
Protection, supra 12 Cal App 4™ 896, 904-905; Sundstrom v. County of Mendocino (1988) 202
Cal App 3d 296, 310. Whether the administrative record contains a fair argument sufficient to
trigger preparation of an EIR is a question of Jaw, not a question of fact, so under this test |
“deference to the agency’s determinatjon is not appropriate and its decision not to requife an FIR
can be upheld only when there is no credible evidence to the contrary.” Sierra Club v. County of|
Sonoma (1992) 6 Cal App 4" 1307, 1318,

CEQA defines “substantial evidence” as including “facts, reasonable assumptions
predicated upon facts, and expert opinion supported by facts.” Argument, speculation,
inaccurate information, unsubstantiated opinion, and sécial or economic impacts unrelated to
environmental impacts are not substantial evidence. Pub. Resources Codc §21080(e)(1)(2). The
CEQA Guidelines at §15384(a) define “substantial evidence” as (in part) “enough relevant

information and reasonable inferences from this information that a fair argument can be made to
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support a conclusioﬁ, even thoﬁgh other conclusions might also be reached. ... Argument,
speculation, upsubstantiated opinion or narrative, evidence which is clearly erroneous or
inaccurate, or evidence of social or economic impacts which do not contribute to or are not
caused by physical impacts on the environment does not constitute substantial evidence.”

Even the testimony of area residents who are not qualified experis may qualify as
“substantial evidence” when based on personal observations because first-hand lay perceptions
are “facts” and “reasonable assumptions based on facts.” Generalized complaints, speculation,
and/or ﬁnsupported conclusions do not constitute substantial evidence. Pala Band of Mission
Indians v. County of San Diego (1995) 63 Cal App 4™ 556, If a factual dispute arises based on
cfedibility of evidence, the lead agency has discretion to determine whether the information has
adequate foundation. See Citizens Committee to Save Our Village v. City of Claremont (1995)
37 Cal App 4™ 1157, 1170-71; Citizens for Responsible Development v. City of West Hollywood
(1995) 39 Cal App 4™ 490, However, the credibility problem must be fact-based and addressed
by the lead agency during -the administrative process.

A conflict between expert opinions over the significance of an environmental impact
normally requires that an EIR be prepared. Pocket Protectors v. City of Sacramento (2004) 124
Cal App 4 903, 928, citing CEQA Guidelines §15064(g) (“If there is disagreement among ‘
expert opinion supported by facts ove‘r the significance of an effect on the environment, the Lead
Agency shall treat the effect as significant and shall prepare an EIR.”) See also Friends of the
Old Trees v. Dept. of Forestry (1997) 52 Cal App 4™ 1383, 1399, n.10, cited by Pocket
Protectors as support for the holding that expert opinion offered under the Fair Argument
standard need not meet the standards for expert witnesses testifying at trial. “{T]o carry the

proposition of the dissent to its logical extreme is to introduce into the law a principle not
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heretoforé recognized by any authﬁrity, i.c., that in order to raise a fair argument, members of the
public must bring forth impeccably credentialed experts who offer scientifically irrefutable, site
specific information foretelling certain environmental hérm without information supporting a
contrary position. To the contrary . . . the evidence supporting a fair argument should not be
equated with ‘overwhelming or overpowering evidence.” Nor does it bave to be uncontradicted.”
1d. at 1402, internal citations omitted,

The TDS report is an expert opinion supported by facts (in this case traffic measurements
taken on identified dates at identified locations and evaluated pursuant to an identified -
methodology) and is therefore presumptively substantial evidence unless properly discounted
based on a lack of credibility. Respondent’s rejection of the TDS report was not reasonable and
inadequately supported by the record. Substantial evidence from any one qualified person or
entity in support of a fair argument that a proposed project may have a significant impact on thf:
environment in one or more of any number of ways (traffic, aesthetics, air quéh'ty, ete.) is enougly
to require the preparation of aﬁ EIR.

The City’s response to the TDS report, a “supplemental” staff report prepared for the
Planning Commission dated April 21, 2010, responding to “timely comments™ from Petitioners,
was 1ot part of the draft ND circulated to the public for comment. The report does not question
TDS’ qualifications or its methodology (choice of place or number of measurements, computer
program used, etc.), It disagrees with' the conclusion reached on the basis that TDS did not
consider unidentified “characteristics of peak hour trafﬁc on the US101 corridor, functionality of
McKee Road during the peak hours, and general traffic characteristic; unique to the proj ect site.”

Courts have taken different positidns on the appropl'iate standard for reviewing a lead

agency’s decision to adopt a negative declaration after claiming that information offered to show
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a fair argument that a significant impact may occur does not qualify as substantial evidence.
Some courts have applied a quasi-independent standard, reviewing the record for substantial
evidence supporting a fair argument but deferring to the lead agency on legitimate disputed
issues of credibility. See Quail Botanical Gardens Found., Inc. v. Ciiy of Encinitas (1994) 29 |
Cal App 4™ 1597, 1602. Other courts have indicated that that when an agency concludes that
evidence is not believable or reliable, a reviewing court should defer to the agency’s
determination as Jong as it is reasonable and is itself adequately supported by evidence in the
record. See Citizens Comm. té Save Our Village v. City of Claremont (1995) 37 Cal App 4t
1157, 1170. See also Citizens for Responsible Dev. v. City of W. Hollywood (1995) 39 Cal App
4™ 490, Gentry v. City of Murrieta (1995) 36 Cal App'4"1359, 1400. A determination that
evidence is not credible must be adequately supported by the record. In County Sanitation Dist.
No. 2 v. County of Kern (2005) 127 Cal App 4™ 1544, 1597, the court emphasized that before an
agency may reject evidence as not credible, it must first identify that evidence with particularity
to provide an adequate basis for judicial review. Similarly, in Pocket Protectors v. City of
Sacramento (2004) 124 Cal App 4“‘ 903, 935, the court noted that, to find that the agency
resolved disputed factual allegations relating to credibility, the record must show that the
decision-maker specifically addressed the issue.

Here, even under the stricter standard applied by some courts, the City’s rejection of the
TDS report as substantial evidence was not reasonable and was ina‘d‘equately supported by the
record. .While the Court must “‘giv[e] [the lead agency] the benefit of [the] doubt on any
legitimate, disputed issues of credibility,”” Pocket Protectors, supra at 928, internal citation
omitted, the credibility di‘spute here is not legitimate in the sense that it is nof based on actual

facts in the record. Again, no one challenged TDS’ qualifications or methodology, City Staff
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‘Code §21168.9(b), this Court will retain jurisdiction over Respondent City’s proceedings by way

simply disagreed with its conclusions and discounted it without adequate explanation (what, for
example, are the supposedly unique characteristics of the project site that TDS did not
consider?). The City weighed the expert opinion offered by its staff against that offered by
project opponents and discounted the expert opinion that stood in the way of its desired goal
despite clear authority that a conflict between expert opinions over thle significance of an
environmental impact normally requires that an EIR be prepared. Pocket Protectors, supra.

Accordingly, when the City issued City Council Resolution No. 75434 denying
Petitioners’ appeal of the Planning Commission’s decision, adopting the MD based on the
finding that “there is no substantial evidence in the record that the project will have a significant
adverse impact on the environment,” and approving the project (the conditional use permit) it
failed to proceed in the manner required by law. There is substantial evidence in the
administrative record supporting a fair argument that the i)roject in question may have a
significant adverse impact on the environment, which is the relevant standard. Therefore
pursuant to Public Resources Code §21080(d) “an environmental impact report shall be
prepared.” The Court accordingly orders that Judgment be entered in favor of Petitioners in this
proceeding. |

Petitioners’ second cause of action for declarz;tory relief is DENIED as unnecessary
pursuant to CCP §1061. Petitioners’ third cause of action for injunctive relief is DENIED as
moot and redundant in light of the Court’s finding of a CEQA violation.

Petitioners are directed to prepare and submit to Respondent City and Real Parties for
approval as to form 1) an appropriate form of Judgment granting Peremptory Writ of Mandate

and 2} a Peremptory Writ of Mandate, both consistent with this Order. Under Public Resources
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of a return to the peremptory writ until this Court has detenmined that Respondent has complied
with CEQA. The parties are directed to meet and confer and communicate to the Court Clerk a

proposed return date on the writ

Dated: 3 ’//~ _20// %%/

Kevif LMyliphy ™
Judge of tht Superior Court
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Law Offices of

JANES M. DOMBROSKI

ATTORNEY AT LAW
+ LICENSED IN CALIFORRIA AND HAWAIL,

P.Q, BOX'751027
PETALUMA, CALIFORNIA 94875-1027
TELEPHONE - (707) 762-7807
FAX (707) 769-0419
Emall Address;  Jdomski@aol.com

Novembar 1, 2011

Via Emall {john.davidson@sanjose,ca,gov)

Mr. John Davidson

Senlor Planner

Depattment of Planning, Building
and Code Enforcement

200 E. Santa Clara Street, 3" Floor

San lose, Callfornla 95118

Re:  Clty File No. CP11-049 (formenly CPO9-115)
Final EIR for Mog's Stop Gas & Servica Station

Dear Mt Davidson:

" This office represents Andy Saberi, property owner and busliness owner, and Andy's BP,
“In¢,, dha Gas & Shap {hereinafter “Andy's BP”), located at the southwaest corner of McGee Road,
an N, 33" Straet, across the street from Moe’s Gas, applicant In the above-referenced
proceeding. This office aiso represents the same parties In the case against the City of San Jose,
as Respondent, and Mr. Amir Shirazi, et al., rewl parties in Interast, in the Superior Court of the
" State of Callfornla for the City and County of Santa Clara, Case No, 110 €V 176412, This letter
supplements my letter dated October 17, 2011,

The Final EIR should be rejected for the following reasons:
v The Court’s Writ of Manclate did not limlt the EIR to traffic impact;

v _The Issue of hazardous materials was raised n the Verlflad Patition

For Writ of Mandate;

v The Clty's response to evidence of contamination must be rejected
because the reports offered by the City are not made under penalty
of perjury;

¢ The Trafflc Impact Analysls {TIA) recommendation for an on-slte

circulation plan Is hazardous and will catsse an Ingrease in street
congestion; and




Mr. John Davidson
Page 2
" November 1, 2011

e The EIR should be rejected because Mr, Shiraz! has violated the
Court's Order and the Clty's Stop Work Order.

1. The Coutt's Writ of Mandate Did Not Limit the EiR to Traffic Impacts,

At page 88, the First Amendmant to the EIR states, “Please nota that the Court’s ert of
Mandate Required that the EIR evaluate traffic Impacts, not hazardous material,”

The Judgment Granting Peremptory Writ of Mandate Is attached as Exhlblt A, The
Paremptory Writ of Mandate is attached as Exhibit B,

There is nothing In the Judgment or in the Pereniptory Writ that limits the EiR to traffic
impacts, ‘ .

In fact, Judge Jaseph H, Huber, on August 19, 2011, ruled that: “. .. there isn’t a thing In
that Judgment or (Judge) Murphy's two-page order that speaks to we're dolng this because of
trafflc impact.” The transcript of Judge Huber's ruling Is attached as Exhibit C.

This means that the EIR Is flawed on its face and should be rejected. Tha EIR should
include an evaluation of the hazardous materials. The assertion In the Flrst Amendment to the
EIR, at page 39, that this ERR “has been prepared in accordance with requirements contalned In
the Court's Writ of Mandate” Is a false statement. The Clty of San Jose should make the
appropriata corractlion and delete this false assartion and acknowledge the EIR must include
hazardous materlals. '

2. The issue of Hazardous Materials Was Raised in the Veritied Patition
For Writ of Mandate and Properly Before the Court.

The Issue of hazardous materlals was raised in the Verlfled Petition for Wrlt of Mandate, '
as documented In the Reply Brief, as guoted in the undersigned’s letter to Mr, Davidson, dated
Octoher 17, 2011, a¢ follows:

On Augiust 13, 2009, the County of Santa Clara sent a letter to Shirazl
regording a fual leak Investigation at Moe’s Stop. {8} 87) The letter refers to the
" fact that Moe's Statlon was a site where fuel leaks had occurred, Le,, a “fuel leak
site.” (S) 87; emphasis added}

The site of the Project was on the “LUST” (Leading Underground Storage
Tanks} list, l.e, a site with issues regarding soil contamlnation Involving leakage of




Mt John Davidson
Page 3 .
Novamber 1, 2011

underground gasoline storage tanks, (S 107) At a meeting, Respondent's staff
merber stated, *.../ did some further investigation into It and It appears that there
still are kind of Issues going on with that, su, basically, as an active~getive leaking

underground storage tank site, while development on the property can stilf
proceed, It is true that we connot find this to be exempt from CEQA, so that we—~
the staff —the applicant would need to do some kind of environmental cleqrance,
either a= you know, a negatlve declaration or, you know, If required, gn £IR." (S
107; emphasis added..) Raspondent’s staff speaker further statad, “../ found, you
know, o trail of+ guess he discussed correspondence from the Santa Clara County.
[ did, 1 believe, find the same corraspondence he did. That was dated from June of
this year, so, clearly there's stilf actlvity on the sfte with regard to the — to the
leaking underground storage tank. So again, you know, it’s not an lssue that, you
know, this development can’t happen, (t's Just that the exemption will hot cover
it,” ($) 108-109; emphasis added.)

On March 29, 2010, Respondant, through its represantative Avrlléaty,
exscuted an Inltlal study Indicating that the Project wauld result in 41 net new
average dally trips, (S) 45) it further indicated that: :

“The Municlpal Environmental Compliance Officar and the Santa Clara
County Dapartment of Environmental Health have reviewed the soils
raport, and have determined that the groundwater at the site has
heen impagte an historic velease of gasoline,...” (81 44; emphasls

added.)!

On Aptil 14, 2010, a supplemental meémorandum was prepared regarding
the Project, in relation to Information recelved regarding an Issue regarding a
leaking underiround fuel tank ot otiginally identified by the Fire Department, (S

58)

The letter from Petitionars’ counsel states that substantial avidence
supported the conclusion that significant Impacts may oceur, and as a ‘
consequence, an EIR was mangdated. (5) 65) ["The substantiol evidence cleatly
shows: (1) geology and solls may be impacted bused upon applicant’s leaking
gusoline tanks; (b) hazards and hazardous materlals may be Impacted bused upon
applicant’s leaking gasoline tanks; and (¢} transportation/traffic may, be Impacted
hased upon the ’Genemtlon Study’ by Traffic Data Service. [p] ‘If the Planning

Y The opposition brief submltted by Raspondent Shirazi falled to address the {ssue of
Respondent’s admission that “the site has been Impacted by an historic release of gasoline.” This
atmission alone is good grounds to raquire an EIR,
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- Commission simply believes an Impact may oceur, on EIR must be required,
Applicable treatises and laws clearly mandate an EIR if an impact may oceur,
Here, applicant’s history of ‘out of compliance’ with fts underground tanks,
coupled with the possible leaking, Is sufficlent to requive an EIR. An Impact may
occur Is sufficlent to require an EIR. In addition, there éan be no doubt based upon
the TDS Study that traffic may be Impacted, This Is sufficlent to require an ER”
(s) 65)).)

On April 24, 2010, a planning commission meeting was held, (5 119 et

. seq,) Based on the report of TS, Mr, Dombroskl argued that the Project would
double traffic because Moa's Stop Is a origin/destination in and of itself because it
has the lowest gasollne prices In the araa, (S) 123) He noted that customers were
observed walting up to 15 minutes In line to use the station, negating the
Inference that customers arose from driving by the faclilty alone, (SJ 124) Thomas
Saberl further stated at the meeting that Geotracker, a public website, falled to
reflect that the slte was Ih compliance with resnect to underground gasoling
leakage and contamination. {8) 125) Mr. Sabeyi reguested the cormmisslon ordar
an EIR based on Issues relating to traffic and contamination from leakage of

gasolina. ($1125) At the concluslon of the meeting the application for ¢conditional
use parmit was approved In light of the negatlve declaration and a finding It was in
compliance with CEQA, (8) 127-128)

instead of addressing the fact that the issue of hazardous materials was properly
before the Court, the City of San Jose Ignored this issue and falsely ¢clalms the Court's Wit
of Mandate required only that the EIR evaluate traffle Impacts. As shown above, the City
of San Jose ts wrong,

Tha Clty fallad to comply with the Peremptory Witt of Mandate by falllng to
require that the FIR evaluate hazardous materials. For this reason, the EIR should be

reJacted,

8. Tha City's Responss to Evidente of Cohtamination Must Be Rejectec
Because the Reports Offered by the City are not Made Under Penaltv
of Perjury,

The Clty, st page 38 to 39 of tha Flrst Amendment to the EIR, rely on the reports in
Attachment 1, Aupust 23, 2014 letter from Well Tast, Inc,, and the August 31, 2011, letter
from Well Tast, In¢., sttached, However, these raports must ba refected, Both reports
fall to include perjury statements, The letter to Mr, Moe Shirazl, dated July 28, 2011,
from Mr, Garald O'Regan, PG, Enviranmeéntal Geologist, Local Oversight Program with the
County of Santa clara (attached as Attachment C), states, In part, as follows:
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Periury Statement
All proposals and reports submittad to this office must be accompanied

by a cover letter from the responsible party which states, at a minimum,
tha following:

“| declare, under penalty of perjury, that the Information and/or
recommendations ¢ontalned In the attached proposal or report1s true +
and corract to the best of my knowledge.”

" This |etter must ba signed by an officer or legally authorlzed

representative of your company, Future submittals made without g
perjury statement may be returned as insufficlent, which could affect
your eligiblity for relmbursement from the State Cleanup Fund.
(Emphasls added.)

There Is no perjury statement submitted by the Clty which shows that an officer or
legally authorizad representative of Well Test, Int., the agent for Mr, Shirazl, or Mr, :
Shirazi himself, signed the perjury statement regarding the Issue of hazardous materials,
This Is an additional reason for rejecting the EIR.

4, The Traffic Impact Analysis {TIA} Recommendation for an On-Site
Cireulation Plan is Hazardous and Will Cause An Increase th Street
Congestion,

Attached as Exhibit D is a review of tha TIA, by Robert |, Harrlson, dated October
25,2011, Forthe reasons addressed by Mr. Hartlson, the TIA should be rejacted.

5, The E(R Should Be Rejected Because Mr. Shirazt Has Violated the
 Court’s Ordar and the City's Stop Work Order.

In the letter to this office dated October 17, 2041, Deputy City Attorney, Ms,
Matrgo Laskowska, stated, in part, “Because the Court specifically indicated that tha Clty
should ot allow driveway relocation, driveway relocation is not part of that permit
adjustment,” The letter ls attachad as Exhibit E.

In the sworn declaration by the San fose Director of Planning, Mr., Joseph

- Horwedel, dated August 3, 2011, Mr. Horwedel testified in paragraph 8: “In response to
the Court’s Amended Temporary Restraining Order dated July 27, 2011, the Planhing
Department retroactivaly rejacted the Development Parmit Adjustment Applicatlon,” Mr,
Horwedel's declaration Is attached as Exhibit F, Attached to Mr. Horwedel's declaration is
a drawing of the Shirazl project which specifically states: “Driveway relocation ‘not’
approvad with this adjustment subject to CUP for service station.”




M, Jahn Davidson
Page 6
November 1, 2011

Based upon the above-referenced statements made by tha Clty Attorney Ms,
Laskowska, and the swarn statement by Mr. Horwedel, the City of San Josa acknowledged

and admitted (1) the Court specifically lndicated that the Clty should not allow driveway
relocation, and (2) the driveway relocation is not part of the permit adjustmant.

This means that Mr. Shirazl, dba Moe’s, must comply with the Court ruling that
the driveway relocation Is not pait of the perinit adjustment, Furthermore, Mr. Shirazi
must comply with the Stop Work Order, dated March 14, 2011, attached s Exhibit G.

M. Shirazl has opanly violated the Court's Order prohibiting “driveway relocation”
and openly violated the Stop Wark Order, This Is demonstrated by the photographs
taken withln the last week, attached hereto as Exhibits H and |, These photagraphs show
that the drivaway relocation has been completed by Mr. Shirazl. The photographs show
that new driveway Installed and that customers are uslng the “naw driveway”, all of this
wbrle the old driveway remalis open.

Mr. Shirazi's application for a CUP must be In compliance with all state and local
laws, as a conditlon for Issuanee of a CUP, Including the Court's Order, as addressad
above, As shown, Mr, Shirazi violates both the $top Wark Order and the Court Ovdar.

For the abave-stated raasons, the EIR should be rejected,

Wery tryly yours,

IJMD:sd
Enclosures
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JAMES M, DOMBROSK] (CSBN 56898)
LAW OFFICE OF JAMES : DOMBROSKI

Post Office Box 751027 : . o

Yetahume, CA. 94975 : o
Telephone: (707) 762-7807 F g L : %
Facsimile: (707) 769-0419 E’ .

Emall: jdomski@aol.com

Law Offices of

1045 Alrport Boulevard, Suit

South San Francisco, CA ﬁﬁ? .
Telephone: (650) 588-2 Aﬁn M FgLMENG .
¢,: ,

- Facsimile: (650) 873-7046

WILLYAM H, PAYNTER -
THOMAS 1. SABERI, ESQ, (g;isnmwss@sap Y c,,ND Yk v@w K

Attorneys for Pefitioners o
ANDY’S BF, INC. and ANDY SABYERI

ANDY'S BP, INC., a California coxporation,
and ANDY SARERI, an individual,

V&,

inglusive,

;
THE CITY OF SAN JOSE and DOES (7-25 2 ASSlgﬂt‘-(l CEQA JUdge

FERENCE" Uﬁﬁ%ﬁzﬂi‘@ﬂ:ﬂw

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA
" UNLIMITED CIVIY. CASE |

CASE NO, 110ev176412

JUDGMENT GRANTING

Petitioners, ’
PEREMPTORY WIIT GF MANDATIE

Hon. Kevin 1. Murphy, Depariment 22
Pursuaut to Public Resources Code,

Respondents. Section 21167,1(b)

AMIR SHIRAZI, individually and dba MOE*S
STOP, and AMIR SHIRAZI, a5 Trustee for the
MOHAMMAD M. SHIRAZI LIVING TRUST,

Real Partios in Interes,

N’

1

.........

Jndgmient Grinling Veremplory Wrlt of Mandate

' Exhibit A
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This matfer vame on regulacly for heatinig on Marh 14,2011, in Depértment 22 of this
Court, located at 161 North Pivst Street, San Jose, California, James M. Dombroski and Thomas
Sabexi sppeared on behalf of Pefitioner Andy's B, Ine., a California corporation, and Andy
Saberd, an iridividual; Margo Laskowska appeared on behalf of Respon(lcn't City of San Jose; and
Gary B, Wesley appearsd on behalf of Renl Parties In Inferest, Arir Shirazl, individually and
dbi Moe’s Sltop,‘and Amir Shivazi, as Trustee for the Mohammad M. Shiarzi Living Trust,

The Court having reviewsd the record of Respondent’s proceedings in this mattor, the
briefs subinitied by co'uussl, and the arguments of counsel; the matter haying boen submiited for
deision, and the Court having Issued an order that judgment and a peremptoiy wrlt of mandate
issue in this procesding, - ' |

IT I8 ORDERED tha: |

1. Judgment be entered in favor of Petitionss in this proceeding;

2. A poremptoty writ of méandate ditected to Respondent issue under seal of thig
Court, and ordering Respondent to: . |

a Setaside and void the San Jose Planning Cormnisslon’s Resolution No. 10-
036 adopting the Negative Declaration and approving the Shirazi Condi!ionnl
Use Permit No, CP09u015, known as Moa’s Stop, located at 1604 McKes
Road, $an Joss, California (hereinafter “Shirazt CUP™);

b. Set aside Respondent City Conncil Resofution No, 75434 Upholding the
Planning .Qommission’s Decision to Adopt & Negative Declaration for the
Expa.nslorx of an Existing Gasoline Sexvice Station of a Site Located on the
Soutlieast Corer of MoKee Rond, San Jose, and 33" Streety ‘

¢ An c-nvironmqntal improt réport s}'nalk be prcpa.rcd, pursuant to Pablic
Resolirces Code § 21080(d);

d. Respondent iy further ordered to suspend all activities of the Shirazi CUP, as
defined in the Verlfied Petition for Wit of Mandate at page 4:3-8, that could
regult in an adverse change or alte,l"atiop to the ;_Jhysioal environment ux}tll
completion of the environmental impact report and wntil Respondenthas

2

Judgrent Granting Porcmptory Yell of Merdle

» L -
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bronght its detewnlnanon, finding or declgion into compliance with the
requirements of CEQA.
'3. ' Thls Court will retam Jurlsdiction over Rospondent’s proceedmgs by way of'a
yetom to the per emptoxy writ of mandate until the Court has determined that Respondent has
complied with the provisions of CBQA,

4. - Patifioners’ second cause of action for declaratory yelief Is denied as unneoessary

pwrsuant 1o CCP § 1061
5 . Petitioners’ thivd capse of aelion for injunclive velief is denied ns mool and

redundant in light of the Court’s finding of a CEQA vioktion;

6. This Gourt will retuin jurisdiction to determine entitlement to attorney’s feos;
7. Petitioners shall he dwarded Jis costs of suit,

DATED: March ,f!«”, 011,

|

Honon;y’l e nJ, Mutphy
KEVIN J, MURPHY

3

idgment Graiving Poremplory el of y 7o
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" Petaluma, CA 94975

_and ANDY SABERJ, an individial,

- MOHAMMAD M. SHIRAZI LIVING TRUST,

JAMES M. DOMBROSKI (CSBN 56898)
LAW OFRICR OF JAMES M, DOMBROSKI
Post Office Box 751027

Telephone: (707) 762-7807
Facsimile: (707) 769-0419
Fmaik idOankﬂ__i@aol.com

Law Offteés of

WILLIAM H, PAYNTER

THOMAS I, SABERI, ESQ. (CSBN 169652)
1045 Afrport Bonlevard, Suite 12

South San Francisco, CA 94060

Telephone; (650) 588-2428

Faosimile: (650) 873-7046

Aitorneys for Petitioners
ANDY'S BY, INC, and ANDY S8ABERT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA.CLARA

UNLIMITED CIVIL CASE

ANDY’S RP, INC,, a California corporation, ) CASENO. 110cv176412

Petitioners, PEREMPTORY WRIT OF MANDATE

" ve,

o . Assigned CEQA Tndge
\J -
;l;xl_le,llis%\g ¥ OF SAN JOSE, and DOES 2-25, Hon, Kevin I, Murphy, Departrmont 22
! ) Pursuant to Public Resowices Code,

Respondents, Seotion 21167.1(b)

AMIR SHIRAZL, individually and dba MOE’S
STOP, and AMIR BHIR AZI, 4s Tmstes for the

s’

Renl Pacties in Interest,

1

Paromptory (!ﬁ'll of Mandate . EXhi bit B




Judgment having been entered in this proceeding, ordering that a peremptory. writ of

mandate be issued from this Coutt,
YT 1S ORDERED that, fimmediately on sexvice of this Writ, Respondent The City of San

Jose ghall:

1N

52

Get aside and void the San Jose Planning Commission’s Resolution No, 10~
036 adopting the Negative Declaration and approving the Shivazl Conditiona!
Use Permit No, CP09-015, known as Moe’s Stop, located at' 1604 MoKee
Road, Ban Jose, Cfﬁif()l*nia (hereinafter “Shirazi CUP™);

Set aside iléspond ent Cit); Councll Resolution Ne, 75434 Upholding the
Planning Commission’s Decigion to Adopt 4 Negative Declaration for the
Expausion of an BExlating Gasdlinc Service Statlon of 8 Site Located on the
Southeast Corner ofMoKee Road, San Joge, and 33" Street:

An environmental impact report shall be prepared, pursnant to Public
Resources Code § 21080(d);

Respond;r‘w is further 61'dex~ed 10 suspend all activities of the Shirazi CUP, as
dofined in the Verified Peatition for Writ of Mandate at page 4:3-8, that could
sesult i an advese change or alteration to the physical environmert until
completion of the environmental impact veport and witil Respondent has
bronglit its determination, finding ot decision ite compliznce with the

requiren‘wnts of CEQA.

IT 18 FURTHER ORDERED that this Court will yetain jurisdiotion over Respondent's

prooeedings by way of arelmn io the pereruptory wiit of mandate unil the Court has determined

that Respondent has complied with the provisions of CEQA.

1718 FURTHER ORDERED that Respondent must file a return to the Writ no later than

Match 18, 2012,

Fardnypiory Wrlt of Mendale




ATTE$ DAVID #, AMAGAKI e

lLFCim-.G Ne) m 'aumjé /ﬂn‘ M
) L‘t’%n il o i
srpan

MROT a0t

Aty omcwmu%{ \ s
‘Y ] ¢
:E A(:M'& % ARnE

't\‘»}:tﬁ:ﬁ wl,:'f' ):J‘ "‘ ]




EXHIBIT C




L]

LN b

SUPERIOR COURT OF THE STATE OF CALIFORNIA
TN AND FOR THE COUNTY OF SANTA CLARA
e OO0~

ANDY'S BP, INC., BT AL.,
PLAINTIFP, -
Ve,
THE CITY OF SAN JOSE, R? AL.,
DEFENDANT.

0.8.C./T.R.0,

AUGUST 19, 2011 . - ., .

‘Qw Sen Y Wohyer
&%Lbefs\.g\

APPEARANGCES ;
FOR THE PETITIONBERS: . JAMES. M. DOMBROSKI
- BTTORNEY AT LAW
FOR THE RESPONDENT: MARGO LASKOWSKA
CHRIS NIELSEN
. ATTORNEY AT LAW
FOR 'PHE REAL PARTY GARY B. WESLEY
IN INTEREST: - ATTORNEY AT LAW
OFFICIAL COURT REPORTER: CATHY JAMELLO

C.B.R, NO. 5653

MO, 1-10-CV-176412

Exhibit ©C
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13
WOULD IN NO WAY VIOLATE JUDGE MUKPHY'S ORDER, THERE'S
ABSOLUPELY NO BASIS FOR FURTHER INJUNGTION IN THE CASE

THARK YOU, YOUR HONOR,

THE COURT: WELL, I FIND IT KIND OF (NTERESTING,
BECAUSE WHAT I HAD IN FRONT OF WE ON THE T,R.0, WAS ONLY
THE WRLIT AND MAYBE THE JUDGMENT AND I BAD A LOT OF
VEREAGE ARGUING IT WAS ALL TRAFEIC-RELATED TO T, BT

THERE ISN'T A THING IN THAT JUDGMENT OR MURPHY'S TWO;PAGE
T et ey
ORDER THAT SPEAKE T0 WE'RE DOING THIS BECAUSE OF TRAFPIC

IMPACT. TOR ALL I KNOW, IT'S BECAUSE IT MIGHT RAIN ON
e animm i § )

THURSDAY.' THAT'S A VERY, VERY BROAD ORDER, NEEDLEGS 70
SAY. I UNDERSTAND THE SITUATION. -

WHAT I'M GOING T0O DO I8 TAKE THIS UNDER
SUBMISSION.. I WILL FOR QUR PURPOSES CONTINUE IN EFFECT
THE T.R.0, UNTIL I MAKE THE RULING, WHICH WOULD BE N THE
NEXT, PROBABLY IT WILL GO OUT.MONDAY,

ANYTHING ELSE I NEED TO KNOW? :

MR, DOMBROSKI: NO. THANK YOU, YOUR HONOR,

THE COURT: YTHANK YOU ALL,

MS. LASKOWSKA: THANK YOU, YOUR HONOR.,

(WHEREUPON, THE PROCEEDINGS WERE ADJFQURNED,)
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STATE OF CALIFORNIA g
COUNTY OF SANTA CLARA )

T, CATHY L. UAMELLO, DO HEREBY CERTIPY: THAT
WAS APPOINTED BY THE COURT 76 AcT AS CQURT REPORTER .IN
THE ASOVE-ENTITLED ACTION; THAT © REPORTHD THE SAME 1y
STENOTYPH AND THEREAPTER TRANSCRTBED THE SAME INTO
TYPEWRITING A8 APPEARS BY THME POREGOING TRANSCRIPTION
THAT SAID TRANSCRIPT IS A FULL, TRUE, AND GORRECT ' |
STATEMENT OF THE PROCEEDINGS, 70 THE BEST OF My ABILITY.

I FURTHER CERTIFY THAT I HAVE COMPLIED WITH cep
237(A) (2) IN THAT ALL PEREONAL JUROR IDENTIFPYING. '
INFORMATION WAS BEEN REDACTED TF APPLICABLE.,

. DATED THIS 2578 DAY o OCTOBER, 2011, = .

9 £y s Do gy +—y o

CATHY ™ In kil

QFFIGIAL RT REPORTER .
C.8.R. NO. 5852

ATTENTION: CALIPORNIA GOVERNMENT CODER
SHCTION ¢9954 (D) STATES:

"ANY COURT, PARTY OR EERSON WHO HAS PURCHASED A
TRANSCRIPT MAY, WITHOUT PAYING A FURTHER FEE T0 THE
REPORTER, REPRODUCE A COPY OF PORTION THEREOP A8 AN
BXHIBIT PURSUANT TO COURT ORDER OR RULE, OR FOR INTERNAL
USE, BUT SHALL NOT OTRERWISE PROVIDE OR SELL A COPY OR
COPIES TO ANY QTHER PARTY OR PERSON.

= ODOw - -
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Yrensporedlon Planting and Frojec! Management

QOotober 25,2011

M, James M, Dombrogkd, Bsq.
Attorney-at-Law

P.O. Box 751027

Petaluma, CA 94975

Dear Mr, Dombroski:

Thig is 1ts tesponse to your request to propare a review the Moe’s Stop Gus Station
Expansion fraffic impact analysis (TIA) suthored by Hexugon Transportatlot
Consuttants, Inc., dated August 15, 2011, '

Overall Analysls Procedures

The Hexagon analysis follows standard TIA procedures in that it proceeds from an
analysis of existing conditions to an existing pius projevt condition and then
evaluates & baseline and bagseline plus project condition. The mnalysis slso ineludes
the cumulative condition, .

The scope of the analysis is limited to the stady of the impact of the projest on

single interseotion that Iy adjacent to the project site. 1t is agsumed that if the project
has Tesy than significant impact on this noarby interseotion it will, therefore, have 1o
signifioant impaot on more distant intersections. Thig uppears to be a tensonab)
assumption, . '

The Hexagon TIA Inchides no freoway impact analysis becanse the standurd for such
o study is that the project should generato trips equal to at leust 1% of the capacity of
the mixed flow lanes on the nearest freewny segmeni, While the TIA estimates
fraoway oapacity af o “generous” 6,900 vebiclos per hout ot 2,300 vahioles por hour
per mixed flow lane, evon using a mote standard 2,000 vehicles por hour pet Intie
would result 1t o mixed flow lane capacity of 6,000 vehicles, 8 aapacity s large that
the project traffic would not equal 1% of the stendard mixed flow Jane capacity.

Existing Trafile Conditiong

Traffic was counted at the intersection nearest to the project site, McKeo Road and
North 33V Strest, on May 25,2011, The Interseotlon Level of Sexvice (LOS) at the
intersection was found to be LOS C in both the AM and PM peak houts, This is an
acoeptable condition within the Clty of Sun Joss, Howover, it should be noted that
while the major stroet, MoK ee Road oparates at LOS C, signifioant delny is
oxperiencad by motorists on North 339 Sireet, According to the LOS ealoniations,
an average delay of dbout 58 seconds per vehicls or LOS B i both the AM and PM
peak hours is experienced by drivers southbound on North 33" Street.

Exhibit D




Letter to Mr. James M. Dombrosid, Esq,
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* Profect Trlp Generation

The Hexagon TIA asserts that trip ratos per fueling position ate typlcally teduced
yehett more pumps are added to u site, Bused on this assertion, the TIA assumes that
the project adding 6 fueling positlons to the exlstlng 6 feling position wanld not
double the existing toip generation,

The assertion 19, however, hot supported by data prowded by the Institute of
Transportation Englneers (ITB) in the publication Trip Generatlon Handbook, 2™
Edition, For the laud use Gasoline/Service Siation (944), the ITE provides a fitted
eurve equation relating irip genoratlon to the mmmber of fueling positlons, According
to the fitted ourve equation, the expansion from 6 to 12 fueling positions would more
than double the aumber of trips generated, The AM peak hour trips would increase
by 110% and the PM peak hour trips would incrense by 143%.

The Hexagon TIA approach to estimating project trips uses trafﬁc coutits faken in
November 2009 at the Moe's Stop gas station and on May 24, 2011 at the nearby
Gas & Shop service station, Beoause the Gas & Shop station has 12 fueling
positions, the TIA asserts that the trips generated at Gas & Shop provide an
approptiate irip rate to estimats what Moo’s Stop would penerate with 12 fueling
positions. The net new projést trips are then caloutated by subtraoting the Moe's
Stop 6 fueling position irips as existad In 2009 from the oxisting May 2011 Gas &

Shop 12 fueling position trips.

Tt Is not olegr that two different retailers would nocossarily gonerate equivalent tdps,
under any set of assumptions, It is partioularly doubtiul that these two retailers with
Qiffering produocts and prices and with trip counts takon at dutes nearly two years
apart would be so compatable fhat a teip goneration estimate could, or should, be
made using a procedure that subtracts one trip count from the other,

An alternative trip ostimate procedure vses trip generation reseatoh compiled by the
1TE, Using the Mos's Stop existing 143 and 162 AM atid PM penk hout tips
respeotively as counted in November 2009 and the trip growth factors for expansion
from 6 to 12 faling posmons ag deseribed above from the ITE data, the net new
project trips would be 157 trips and 232 toips in the AM and PM poak hours
respectively. This trip generation estifnate is compared to 72 and 76 AM and PM
peak honr trips respectively as shown in fhe Hexagon TIA,

. Pass-by Trips. The Hexagon TIA proporly incindes a reduction in net new {rip
peheration due to pass-by tdps, Pass-by trips are oavsed by motorlsts already in the
teaffio flow and merely stopping by the service station on their way to another
destination, These trips do not add to the traffic flow on the loon] sireet systom,




Letter to Mr, James M. Dombroski, Esq,
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The Hexagon TIA nses data from the ITE Trip Generatlon Handbook referencdd
bove to estitmate n puse-by trip rate for the project, The TIA indioates the asswned
pass-by rate 15 a “conservative” estimate as it is somowhat lower than found in the
ITB duta. The TIA report does not explain why 2 conservative approach was used,

However, the Moe’s Stop and the Gas & Shop stations arc kuown to offer some of
the Jowest priced fuel in the local urea and as such may be deseribed as more akin to
destination statlons yather than typical pass-by stations. The conservative approach
t0 ¢stimating a pass-hy rate is therefore appropriate but would bo better based on
actual data rathier than the arbitraty 50% phgs-by rate vsed in the TIA, '

" The ITE trip rescarch presshts u range of pass-by trip rates from which an average is
prosenied, For ¢ typioa service statlon the average rate is most appropriate,
However, for thege destination stations a rate at the lower end of the range of the
research data should be used. Thus, for the Gasoline/Service Station (944) land use,
the I'TE rescarch summary reports the lowest pass-by rates are 32% and 20% for the
AM and PM pek hours respoctively,

Using the ITE lowest pass—by ralos, the net ngwy 1rips generated by the project would
be 107 trips and 186 trips in the AM and PM peak hours respectively. This
compares to 36 and 38 net new frips in the AM and PM penk hours respectively as
shown in the Hexagon TIA. The project would generate a significantly grester
number of hiet pew rips than as presented in the TTA, A summary of project trip
generation weing alternafive ¢aloulation methods is showi in the table below.

Pro;ect Trip Generation Estimates
Hoxtigon Censultants TIA | Allsmalive Progedure
AM Peak FM Paak AM Fark PM Paak
Trip Genersllon Esilmate Fualors Hour Hout Hour Houy
Moe'a Slop 2008 Trafiic Count 143 182 143 162
8 fupling posllivny .
Gas & Shop 2011 Traflic Count 215 23 NIA NIA
12 fueling posilons .
ITE Trip Grewlh for expansion Irem NA NIA 110% 143%
6 {0 12 fusllng positions .
Projedt Trip Eslimate Method 8ublract Mog's &lop Counl Use ITE Trip Growth
from Gas & Shop Count Faolors
New Projacl Trips 12 76 187 pag
J Loss Page-by Trips -36 -38 ~50 46
Not Now Project Trips 38 28 107 146
GQources; Hexagon Canculionly Mup's Slop Gue 8lallon Expansion TiA. TaHed
Roberl!. Harrlaon Transpunat(un Rlanning, -
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~ Qu-Site Circulation Yamies

The Hexagon TIA recommends an on-sits cirenlation plan (see TIA report Figure 9)
that is intended to reduce traffic congestlon on city strests. However, there are
questions on he effectiveness of the plan that need to be resolved. Yor example:

1~ Aceass from N, 33" Street — A full access driveway is planned for N, 35 Street,
"This driveway would serve inbound traffip vsing N. 33 Street from the north and
sovth, H0wever, there is no direct on-gite route for departing drivers to refurn {0 the
N, 33" Streat driveway. Aocording to the TIA plan, to return to N, 33™ Street Moe's
Stop pations would be required to first exit the site onto westbound MeKee Road,
reenter the site, and travel through the sltc to reach the N. 33" Streot drivoway. 1t is
not likely that sost drivers would choose to use such olrenitous foute resulting in on-
site congestion in front of the store and the potential for sutbound left turns onto
MoKee Road from the proposed nght»mmnm only driveway. Such a turning
movcmant accurring on MoKee Road just S0 feet west of the interseotion with N,
33" Street would be hazardous and cause Increased street congestion,

2~ Westerly Driveway on McKeg Road - Plannied to be right-tum-in and right-torn-
ontonly, The current driveway provides full necoss including left tums 1o and from
MoKee Road, Abont 20% of existing Moe’s Stop patrous make a left turn from this
drivewny onto sasthound MoKees Road, Under the dpxoposed plant these drivers
would be directed fo exit at the driveway onN. 33" Street and then make a left turn
al fhe inferseston with McKee Road, However, as was described above, there is no
direot on-site route proposed from the fuel pumps to the N, 33" Sireet driveway,
Drlvers would first have to exit the site onto westbound MoKee Road, reenter the
site, and travel throngh the site to reach the N, 33" Street driveway. As wis °
described ubove, is not likely that most drlvers would choose to use such an indirect
route Tesulting in outbound lsft tums onto MoKee Road from the proposed right
turn-in only driveway and/or on-site congestion In front of the oxisting store, or both,

3 == Easterly Driveway on McKee Road ~ Plannod to be rlght»mm@m only, This
driveway, located just 50 feet from the Inferseetion with N, 33 Stroat, will be
diffienti to Hmit 10 outbound traffio only, This is bocauss it is the first project
driveway motorists will sée when traveling westbonnd on MoKee Road. Some
drivers will want 1o torn itto Moe’s Stop at this fooation, The driveway 1s proposed
to bo 16 feet wide and will not serve twowway fraffic efficiently. The safety of traffic
on MeKee Roed would be impaoted if this driveway is used by two-way traffic,

Please Iot me know If there are any questions onthe above analysis,

Bingerely,
v
L e

Robert L, Hartison
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CITY OF M '

SAN JOSE | " Office of the Clty Atterney

CAPTIAL OP SILICON VATLTY RICHARD GOYLE, CITY ATTCRMEY

MARGD LAGKOWSKA
Dapuly Clly Allorney
Oiract Ling: (400} 536-1858

October 17, 2011

James M. Dombroskl, Esq. . -
LAW OFFICE OF JAMES M, DOMBROSK] BY FAX ONLY .
P, Q,.Box 751027

Fetalurna, CA 94075

Re! 'S BP, INC. v CITY OF SAN JOSE. ot al.
Court Case Number: 1-10-QV-176442

Dear M Dombmski:

i

This is in response to your e-mall from last Friday at sbout 3:45 p.m.

At the orderdo-show-cause hearing on August 19, 2011, the Court found that the
City did not violate the writ by issulng the permit adjusiment AR11-674 that allowed the
- aipplicant, Moe’s Btop, to cover-up exposed gas pipes, perform sidewalk tepairs or
repiacement, and relocate a fire hydrant, Therefore, after the Court discharged the
order-to-show-cause and denied Andy's BP's temporary restraining order, the permit
adjustment no, AD11-874 was re-Instated., (Bocause the Court specifically Indlcated
that the Cily should not allow driveway tel6eation, driveway relocatlon s not part of {1
parmit adjustment.) .

As to-your representation that Moe's Stop 1) repaired a pra‘exisiing garage, 2)
expanded the torvenience store, 3) repalred the new gas pumps, and 4) allows care b
use fre-existing drlveways, It is unclear from your esmall and photographs how any of
these allogad activities would trigger a Clly, permit retuirement of CEQA review,
Repairs to a pre-exlsting garage and allowing ers to use pre«existing driveways appen
permissible, Keeping the site safe by rapairs to gas-purmps also appears perinissible,
While you have not Indicated in whét manner Mos's Stop hag expanded the
convenience store (and such Information Is not evident from the photographs provided),
if the clalmed expansion cansists of mersly sdding display or adding stock and trade. it
would not Implicate any City review, While the City appreciates your interest in keeping
the Clty informed as lo activities ocouring on the Moa's Btop site, thus fas, It ie not
apparent from the information provided that City involverent Is necessary,

200 Bast Santa Clava Steuet, 16" Plaor Tower, San Josty GA 95113.1905 rof (408) 3351000 fax (408) 998.3 111

e | | Exhibit E




Re: Andy's BF et al, v. GSJ
.+ Oetober 17, 2041 :
Page ¥

Finally, as to your request to postpone the City Planning Commission hearing

- regarding the EIR for the Mog's Stop slte, Gity staff have indicated that they are
prepared to move that ltem forward for Planning Comenisslon cohslderation and know of
na reasan such hearing would need to he deferred.

)

Thank you,
| - Very truly yours,
RIGHARD DOYLE, Cly Atiormey
By: _M?%Q%& 0[0%4&@%% (? .
MARGE LASKOWSKA
| , Depuly City Attorney |
© MKL/mid

G Thomas Saberl, Esq, (by fax only) ‘
Gary Waaslay, Esq. (by fax only)

84435
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RICHARD DOYLE, City Attorney (88625)

NORA FRIMANN, Assistant City Attorney (93249)
MARGO LASKOWSKA, Deputy Gity Attorney (187262)

Office of the Gity Attorney i

200 East Santa Clara Street, 16" Floor
8an José, Californla 951131005
Telephone Nutmber: (408) 535-1800
Facsimile Number: (408) 998-3131

E-Muil Address: cao.main@sanjoseca.gov

Attotneys for THE CITY OF SAN JOSE

SUPERIOR COURT OF THE &TATE OF CALIFORNIA
COUNTY OF SANTA CLARA
UNLIMITED JURISDICTION

ANDY'S BP, INC., & California corporation,
and ANDY éABERI,‘ an Individual,”

Petitioners,

THE CITY OF 8AN JOSBE, and DOES 2-25,
inclusive, '

Respondents,

AMIR SHIRAZI, Individually and dba MOE's

STOP, and AMIR SHIRAZI, as Tristes for | papt . 21
the MOHAMMAD M. SHIRAZ| LIVING
TRUST, :
Real Parties in Interest, |,
|, JOSEPH HORWEDEL, declare that: ,
o] am the Direstor of the Clty of San Jose's Department of Planning, Building, and

Case Number: 1~10-CV-176412

DEGLARATION OF JOSEPH

HORWEDEL IN SUPPORT OF GITY

OF SAN JOSE'S RESFONSE TO
CRDER TO SHOW GCAUSE RE
CONTEMPT

Date: August 19, 2011

"Time: 9:00 a.m, |

(ode Enforcement, | have held that posltion since Novamber 2008. | have been
employed with the Clty-of San Jose since 1983, | have personal knowledge of sach

1

Exhibit F

DEGCLARATION QF JOSEFH HORWEDEL IN 8UPPORT OF CITY (OF SAN JOSE'S

RESPONSE TO ORRER TO SHOW CALISE RE GONTEMPT

1-10-CV176412

779734
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fact stated in this declaration. As fo matters stated on mformation and belief, | balieve
them to be true, '

My duties Include managlng the: developrient review funetions for the Clty and
asglsting customers in the permit process, Permit adjustment applications such as
the one submitted on Jduly 14, 2011 regarding file number AD11 574, attached here
as Exhiblt A are one type of permit applications. On July 21, 2011, I reviewad the
development permit adjustment, aftached here as Exhibit B. The permit adjustment
Includes a map of the site with my handwritten notation that dtiveway relocaﬁon was
not approved, The Adjustment was formally approved on July 22, 2011,

Thls permit allowad only to cover up piping, sidowalk imiprovements, and fire hydrant
reicoation, Those lems were unrelated to the previous Conditional Use Permit for
this property for gas station expansion,

The Plannlng Deparimsnt does not lssue permits for moving fire hydrants. Fire
hydrants are not within the lurlediction of the Planning Depariment because they are
not “bullding(s], structure[s], or land” withih the medaning of Chapter 24.10 of the San
Jose Municipal Code th'at regulates commerclal zoning districts. The fire hydrant Is In
the public right-of-way and balongs to the Water Combany, and in orderto have it
moved, the City of San Josdfa Public Works Departinent needs to lssue an
encroachment permit. Qut of abunda;noa of caution, hoWever, the Planning
Department reviewed the issue in order to ensure that Public Works Is infdnned that
telocation of the fire hydrant would not viglate the Californta Environmental Quality
Act ['CEQA"} and is not coverad by the old Conditional Use Permit ["CUPR"], .

The same logic applies to repiacement or repairs to sldewalks~typlcally they: do not
need Planning Department permits. The Clty, however, required the applicant In this
case o go through the permitting process regarding proposed sidewalk improvements
as an additional precaution to ensure thatit would not viclate CEQA or the CUP, )
understa.nd that sidewalk improvements In this case would Involve removal of an old

2
DECTARATION OF JOSEPH HORWEDEL IN SUPPORT OF GITY OF SAN JOSE'S 1-10-CV176412
RESPONBE TO ORDER TO SHC)W CAUSE RE GONTEMPT 779734.doe
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‘Unuged driveway; because suéh uneven surface could potentially constitute a tfip
. hazard, installation of a new sldewalk is advisable, anyway.

8. Astocovering up the hole in the pavement, again, the Planning Departiment doea not
i'ssue permits for such work—inspections of gas tanks are in the jurisdiction of ihe
Santa Clara County Fire Department. | am Informed that the excavatlon at the site
was done to move an existing gasoline pump to the area with the thrae new, non-
functxonlng, pumps, Govering up the excavation wauld place concrete where there
was concrete before, T am informed and befliave that the exposed pipes in the fenced
off arez;x on the properly are active and seivics tﬁe pumps that are currently in
operatlon. | am informed and believe that the fiberglass piping was not designed ‘for
prolonged exposurs to ultraviolet radiation--{t degrades In sunlight. The pipes
sliould, therefore, be covered up for safety reasons, Addltlonally, even though the
area is fenced off, the chain-link fence would not protect the gas lines and tank if

- there was an accldent, for example If a car swerved Into them.

7. Incontrastto the fire hydrant relocation, sidewalk improvements, and covering gas

papes, I did not approve the requested permit adjuatment for driveway relocation
because it cou!d arguably be related to the GUP as it would affect ciroulation on the
site.

8. In response to the Court's Amended Temporary Restraining Order dated July 27,
2011 the Planning Department retroactively rejactad the Deve!opment Petmit
Adjustment Appileation,

I declare under penalty of perjury under the laws of the State of California that the .
foregoing is true and cofraat,
Exeouted thls 3" day of August 2013

DEGLARATION OF JOBEPH HORWEDEL IN SUPPORT GF GITY OF GAN JOBE'S 1-10-CV178412
RESPONSE TO ORDER TO SHOW-CAUSE RE GONTEMPT 779734.do
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CITY OF 3%‘“ "

SAN JOSE o iy orsAN sose

. .
GAPITAL, OF SILICON VALLEY : ’ Plavining, Bullding and Gotle Enforosrmant
200 Ergt Santat Glara Sfrest

San José, CAGETTI1806

tal (108) bA6-BHEE Tax (08) 262-6066
Wehsite: www.s.m]osptm gov/planning

PERMlTIWIAJORPERM!TADJUSTME:NTAPPLICATION

AR S [
FNEN;MB?R A'%D,l =&, ‘ Rr:or::p'r#
FD ZONING FILET e PERMI'I‘FIL%J#P ———] AMOUNT. {}Hﬂ
el o BY. Ars Eberie”

. ﬁ RESIDENTIAL  [%4 COMMERCIAL IleDUSTR:AL'

AT AR oo TR ‘_ s “ R .‘».-o._ T TR u:.
RS R G R TR D ARRIRARS S RINT O RTYER St

EROBERTY LOCATION/
/F:\SSRESS . TO[{J Wﬂi’-@{}? F@AD f/f&?\) df}%@ C/& ‘7371&7
ASSEBSORS PAROEL NOVIBER(S) (Atiézh fi)
431 w02 (O] e

DESCRIPTION OF THE PROPOSED MNGR CHANGE (Approvel is limitsd to descriplion conteined fieroin)
LOME-OP VIR Yy, DWW A —ECostetTon) J SIPOWA UL | (/RAPQD\/WGW
. PLRE HYDEANT PEUOCATION

_ [9OES THEPROJECTINVOLYE HUD FEDERALFUNDINGIASSISTANCE? T8~ NO© [ YES

Please indlcate whather. HUD Funding has been awarded, Is proposed, or s ansticlpated, for the propossd praject.
If yes, Indlcate fype of lunding (.8, COBG Grant, HOME Investment Parinership Program, Section 108 Loan Guarantes, sla.),
funding amount, wheihen awarded (if known) or appllealion Is pending, and fisoal year of sward or appllsation recquest,

FLEASE NOTE: Projecls InVc)Mng 1) acquisilion of real propery involving & chiange of uss, or 2) new consirction reqmre N
Enviroranentat Assessmant (EA), Coneurrent environraenlal review per the Galfornia Environmental Qualily Act (CEQA) 1s also
required, The ohtainment of @ qualiied environmental consultant lo provlde docimentation servicas (Le. a combined Inltial Study/

FJ\) Js slrnngly required,
‘ ,( ,.41 i
'3"’@@; s G Ok

Cherk One- '
[:] | hereby certlfy that a Homeowner's Assoclatlon/Archileciural Review Gommiltes does exist and have reviewed this|

project. Please lncluds a sopy pf thelr latter and comments with the appllcatmn

./ hereby certify that a Homeowner's Association does not elst to comment on i requested changs to my propeiy,

RRINT NAME OF FROPERTY OWNER D YTIMC’[(:LEPHONE# ‘
s r \é_%—%%( . %) ggﬁz" E)blpco E
ADDREZS. :
o MCEZE POAD /WGGS(T A Gt
REQU!REDSIGNATURE f DATE
OF PROPERTY OWNER (sveprge2) o gl ATt~ -1

PLEASE SUBMI TTHIS..APPUCAT(ON iN PERSON TO THE DEVELOPMENT SERVICES CENTER, 18T FLR, CITY
HALL. APPOINTMENTS ARE NOT REQUIRED BUT MAY BE ACCOMMODATED BY CALLING (408) 536-35585,

Perml AjusimentpmBSAppicaliont Rey, SME000

'E\;..\.'»)- 2
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PEHMIT AD Jus. M!ENT AF’PLICATION
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ADQRESS

?é’ A’” il ’Vlb? lZLA’Po

c’LmW AN classs, Ch AT

17/#{ ~Lc9( 20 }(L[ i )Z?c(wq,
'#, v “.\i{' dﬁfﬁ%’é{;r
[T FlLiNe FeE:

§314% - Chooks are made peyahle to the "cny of

8an Jose®.

$740% for MajorAdJusbnanr. '

$629* for each adjuslment after the 1stlo process
glmultansously

*$156% par hour for consullation regarding review
of a propasal prior to fillng the appllcatior,

*includesthe Qangral Plan Update fos

[] PROPERTY OWNER SIGNATURE, Gan be
submitied as orlginal wet signature, faxed copy
signattre or elecironle signature or only the'
property owner or represohtative who has Power
of Attornay (POA) can sign this applloalion, A
copy of the POA must be submitted with this
application.

ASSESSOR'S PARCEL MAP marked vih the
profect location.

[™] PHOTOGRAPHS of exlsting bullding or subject
ares, ,

[:] Four (4) GCOPIES of tha devilopment plans. An
Addltional plan setls required if stormwater i
refulrad, The deveopment plan should Include;

g ASITE PLAN* DRAWN TO SCA!LE showing

the lacatlon of the proposed changes o the

subject propesty,

and

b. ADRAWING TQ SCALE oftho proposed

change (elevations, floor plans, oonstruction, ,

detalls, as appropriate),

*  ABite Plan houid cantaln the following
basloinformation:

» Dlmensions of subject property, lot lines,
&l existing and proposed driveways.

» Sirests adjoining the subject property.

s Exlsling and proposed bulldings and
steicturas, including propozed bullding
removal,

s Dimenslons ofexisting and proposad
selbacks,

» Existing and proposed offslros! parklng,
loading, landscape and circulation areas.

E-MAIL, ADDRESS

° Exustlng traes to be removed. lnolude clroumfer—
snee of trao at 2 faet ahove ground levs) as wall
as distances from exlsting and proposed strug.
tures and/or tress on the siie,

w Stormwatar Contral Flan:
(A Stormwater Gontrol Plan is raquired for all
prajects creating, . replaelng or expanding -
impervious surface hy 10,000 square leet or
more)
8, Complele the Pervious and Impeivious
Surfaces Comparlson Tabla lovaled helow,
b, All exlating natural hydrologle fealures
{depreselons, names of watercourers, sle,)
and signifioant atural resaurces,
Spescify soll type(s),
Bpecify dapth to groundwater,
100- -year flood elovation,
All existing and proposed topogaphic
contottrs with dramage araag and sub areas
dalineated and arrows showing flow direc-
tlon,
g. Sepavate drainage areas depending on |
) complexlly of dcalnage network,

h. For sach drainage areas, speuify types of
Imparvious area (roof, plaza, sidewalk,
streety, parking, ete) and area of sach, -

I, Bhow lacallon, slzs, and ldentification
{including dessripllon), of Source Control
Meabures (5CMs) and Water Quallly Treat-
ment Conltol Measiires (TCMg) such ag
swales, delenllon basine, infiliration
trenches, sf¢,

j. Details of all proposed watter quallly ireat-
ment control meastres,

k. Locatlon, size and ldentificallon of proposed
landseaping/plant material,

l.  Ensure consislency wilh Grading and
Dralnage Plsn and Landaeape Plan,

m. Supplemental Report :

1 Galculallons Hustrating water quallty
ireatment control mersures meat
numolical slandards sef forth I Post-
Construction Urban Runoff Management
Polloy No. 8-28.

2. Name and location of recelving water
body.

T2 Ao

FLEASE SUBMIT THIS ARPLIGATION IN PERBON TO THE DEVELOPMENT SERVICES GENTER, 187 FLR, CGITY
HALL, APPOINTRMENTS ARE NOTREQUI RED BUT MAY BEAGCONMMODATED BY CALLING (408) 535-3555
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;SAN JQSE ~Depcirtmanf of FZa:mfng, Building and C‘odé Enforcement

GAPITAL QR SILICON YALTRY JOSBFH HORWEDEL, DIRBCTOR

DEVELOPM ENT. PPRMIT ADJUB TMEN’I‘

FROIECT FILE NO.2 AD11~574
PERMIT TO RE ADJUSTED: N7/A -

PROJECT DESCRIPTION: - Pexmit Adjusiment fo cover-up piping, sidewallk merovemenfs,
‘ and five Jrydrant yeloeation, .

PROJECT LOCATION: 1604 MCKEE ROAD

AP N(s): ' 48103017 '
ZONING: . CP Pedestrian Commeroinl

GENERAT, PLAN: GC

ACTION: Approverl

SUBYECT T0 THE FOLLOWING CONDITIONS: This pemut in allow to allow the cover wp of
piping, sidewallc improvoments, and fire hydrant relocation only. Driveway relocation was not
approved as paxt of this Permit Adjustment and shall be subject to « Conditional Use Permit for the

gervice statiod.

Conformance with Muﬁxmpal Code, No pazt of thix approval shall be construed to permit & violation of
any pavt of the San José Municipal Code, including, bt not htmtqd fo, use of property-mad oiff~strcct

parking requirenionts,
. Pl Set: © [X] Ves [1No ) . -
Approved by: Sylvia Do Siénature: %#AM@L | coe
Action Dates July 22, 2011 ' ' L

This pemuf sheet is only valid when Accompamcd by an original signatire and when fastened to 4
staxnped plan, set, if apphicable, ‘ :

200 B. Santa Clara Street, 2nd Flr Tower, Sma José, CA 55113 12 (408) 5353555 Jax (408) 2926055 www.saujoseea,pov
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